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Attorney’s Authority Indorse Check Payable 
Client 


firm attorneys authorized collect sum due 
client and having interest the proceeds the collection 
the extent its fee for services, has implied authority 
indorse check, sent the attorneys settlement the claim, 
payable the order the client and collect the proceeds. 
John Bean Manufacturing Co. Citizens Bank Gainsville, 
Court Appeals Georgia, Rep. (2d) 924. 

this case appeared that the plaintiff, John Bean Manu- 
facturing Company, placed claim the hands firm 
attorneys for collection. payment the claim, the firm 
attorneys received check signed the debtor and payable 
the order the John Bean Company. check contained 
the following notation: check full settlement 
account shown hereon. Acceptance indorsement con- 
sidered receipt full John Bean Mfg. Co.” The check 
was indorsed the name the payee the firm attorneys 
and deposited the firm’s credit the defendant bank. 
the opinion, does not appear just what default was made 
the matter. However, the John Bean Company sued the bank 
for the amount the check. holding that the bank was not 
liable because the implied authority which the attorneys had 
indorse their client’s name the check, the court wrote 
follows: 


Under the facts the case there seems question but that 
the attorneys were acting within the scope their authority, agents 
make the collection behalf their client, and that cash, for 
remittance the client. The only questions arising are whether the 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §57. 
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attorneys had authority indorse the name their client, them- 
selves attorneys check payable the client, and secure pay- 
ment thereof for deposit their credit the bank; whether such 
action the attorneys resulted forgery; and whether the partici- 
pating bank was, under all the circumstances, liable the named 
payee the check, John Bean Manufacturing Company, the client 
the attorneys. 

well settled that upon claim being placed with attorney 
law for collection, unless the contrary clearly appears, the attorney 
has authority accept and remit his client anything other than 
money. Code, 9-606, provides: special authority, at- 
torneys cannot receive anything discharge client’s claim but 
the full amount cash.” See, also, Bell Harrell Kwilecki, 
Ga. App. 444. “An attorney holding client’s claim for 
collection can not, without special authority from his client, bind the 
client agreement credit the claim amount due the 
attorney, assume and credit thereon the debt another the 
client’s debtor.” Lynchburg Shoe Company Gladney, Ga. App. 
96, 1044. Nor may accept property used him, 
and bind his principal payment the claim (Walton Guano Com- 
pany McCall, 111 Ga. 114, 116, 469) nor may receive 
property other than money money. Patterson Childs, Ga. App. 
45. Nor may receive the drafts third persons pay- 
able the debtor and indorsed the debtor for payment his 
client’s claim. Rogers Tiedeman, Ga. App. 811, 812, 
285. attorney who holds claim for collection has authority 
receive anything payment such claim except lawful and 
generally accepted money currency, unless especially authorized 
his principal, and hence can not ordinarily take promissory 
notes, drafts, warrants, deeds trust, land satisfaction the 
claim. clear that the attorney can not credit his own indebted- 
ness the client’s debtor against his client’s Am. 
Jur. page 299, 69. 

However, the main purpose the collection secure the cash, 
and think that anything immediately incidental necessary there- 
within the scope the authority the attorney legally effec- 
tuating the collection. The following language the Code, 4-301, 
apropos: “The agent’s authority shall construed include all 
necessary and usual means for effectually executing it.” See, also, 
Johnson Johnson, 184 Ga. 783 (1), 193 345, 114 
657. was said Holman Woods Georgia Railroad, Ga. 595 
(3-a): “Authority agent thing generally includes 
authority everything usual and necessary for the accomplish- 
ment the main object. Hence authority sell personalty includes 


‘ae 
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authority deliver it.’ The premise here that justifies the conclu- 
sion, applies with equal force the instant case. agency 
created for the performance act beneficial the principal, 
all the usual modes and means accomplishing the objects the 
agency are included its creation unless the contrary ap- 
pears.” Strong West, 110 Ga, 382, 693. 

“As general rule attorney can indorse his client’s name 
negotiable instruments payable the order his client only when 
power make indorsement has been implied where mere 
matter form enable the attorney effect the purpose for which 
was employed the client; and, where attorney having author- 
ity obtain payment claim judgment receives from the debtor 
check payable the order the client, which the attorney has 
authority accept payment the debt, frequently held that 
the attorney has implied authority indorse the check order 
collect the same and thereby obtain ultimate payment cash 
which within his authority and will bind the client. North End 
Paper Co. State Bank Chicago, 198 App. 242; Brown 
Grimes, Ind. App. 655, 129 483; McCully Kelly-Dempsey 
Co., 227 Mo. App. 775, 784; Bailey United States 
Co., Ga. App. 94, 151 Attorney and Client, 
928, 104. “The plaintiff error was employed attorney 
collect certain claims against the government; had undoubted au- 
thority receive payment cash money, and, having received 
instead check payable his client, under the great weight 


authority had implied authority indorse and cash the check.” 


Bailey United States, supra [13 327]. 


the existence the right attorney indorse the name 
his client himself attorney upon check given the attorney 
the debtor settlement his client’s claim, and made payable 
the client, see National Bank Republic Old Town Bank Balti- 
more, Cir., 112 Brashear, C., 275 481; Harbach 
Colvin, Iowa 638, 663; National Fire Ins. Co. 
Eastern Building Loan Ass’n, Neb. 698, 863; Holliday 
Thomas, Ind. 398; Black Drake, Colo. 330; and Wiley 
Mahood, Va. 206, 223. But under the facts the case 
Citizens Southern National Bank Davis, Ga. App. 836, 188 
589, was held that the bank would liable where the bank 
paid check drawn the debtor the client payee and indorsed 
the attorney, the name the client, himself acting his 
private capacity and where the attorney had specific instructions 
from the client “that the attorney was receive from the debtor 
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check payable the order of” the client, “have certified the 
drawee bank, and then forward him.” ‘The court said: 
person purporting indorse the check the name the payee 
creditor did not assume act for him and his behalf attorney, 
but merely signed the name the creditor his own name. Since 
appears that the attorney was specifically prohibited the creditor 
from indorsing the check, and since did not purport assume 
his capacity attorney, the indorsement the name the 
client followed merely the personal signature the attorney would 
not operate bind the client, even though should assumed that 
collecting attorney ordinarily has authority such indorse 
check made payable the order his client, and even though the 
bank, which had knowledge that the person indorsing the client’s 
name was his attorney, also had knowledge cashing the check 
any private instructions the attorney prohibiting such indorse- 
ment.” 

Moreover, attorney having interest the collection the 
nature commission for services effectuating the collection has 
authority indorse the name his client whom the check made 
payable, himself attorney, order that may deduct the 
commission fees before remittance the collection the client. “If 
the agent authorized remit the amount changed form, where 
deduct his commission, would ordinarily authorized 
indorse the principal’s name for the purpose obtaining the bank draft 
other thing which remit his principal.” Restatement 
the Law 172, 72-e. 

The attorneys the case bar, having authority indorse the 
client’s name the check, themselves attorneys, had also the 
right deposit the proceeds from the check either their personal 
account their account attorneys. attorney has author- 
ity indorse check payable his client has apparent authority 
deposit the proceeds thereof either his individual account his 
account attorney. Charleston Paint Co. Exchange Banking 
Trust Company, 129 290, 123 830. 

Under the facts the instant case the action the attorneys did 
not constitute the crime forgery. There can forgery where 
the attorneys have authority indorse the name their client 
check payable the client, themselves attorneys. “Attorney 
employed collect claim against the United States has implied au- 
thority indorse client’s name draft received payment, and such 
indorsement not forgery.” Bailey United States, Cir., 
325. 

The attorneys having the right indorse the name their 
client under the facts the instant case, follows that the bank was 
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within its right and authority when cashed paid the check 
deposit the credit the attorneys making the collection, and would 
not, under the facts this case, liable the client the attorneys, 
whom the attorneys may have defaulted remittance the pro- 
ceeds arising from the collection. 

Judgment affirmed. 


Note Signed Improve Appearance Bank’s 
Assets 


person who signs note payable bank, without re- 
ceiving consideration but merely for the purpose giving the 
assets the bank more favorable appearance the event 
examination the banking department will liable the 
note when the bank ceases going concern. Farmers 
State Bank Merkel Largent, Court Civil Appeals 
Texas, 182 Rep. (2d) 482. 

this case bank held note signed one Grimes. The 
bank examiner disapproved Grimes’ credit statement and 
demanded that the note collected, secured charged off. 
For the purpose enabling the bank carry the note 
apparent real asset the bank, thus satisfying the bank 
examiner, the president executive officers the bank re- 
quested the defendant Largent sign the note with the ex- 
press understanding and agreement that would not called 
upon pay the same and that was merely for the benefit 
and accommodation the bank. the same time the vice- 
president the bank, also informed the defendant that the 
bank was not then position charge off the note; that 
Grimes was not position pay the same, but that soon 
the bank could make arrangements eliminate the note 
from the assets the bank, either Grimes paying 
the bank’s charging out the assets the bank, that 
would done. Upon that understanding, Largent signed the 
note accommodation the bank, without obtaining any 
the money procured upon originally Grimes. 

Later the bank became insolvent and its assets were taken 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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over the plaintiff newly organized bank. The two banks 
are referred the opinion the old bank and the new bank, 
respectively. 

There are many these cases, which come before the 
courts, where persons have signed notes under circumstances 
similar those here involved that the practice must fairly 
common. Invariably, the result the same happened 
the present case and the obliging person, who imagined that 
was doing favor without cost himself, has been com- 
pelled pay. The following paragraphs are quoted from the 
court’s opinion: 


The trial court’s findings fact and conclusions law, upon 
sufficient testimony, confirm substance the alleged special defense 
above set out and attention will directed pertinent portions 
such 


The court finds that Mr. Diltz the time procured Lar- 
gent’s signature told Largent the bank was not position charge 
out the paper and that the banking department was demanding that 
the paper either paid, secured charged out the assets 
the 

The court finds that from time time thereafter the note was 
that each and every time was renewed the signature 
Tom Largent was obtained the bank the request the bank 

“9. The court finds fact that the original note and each and 
every renewal thereafter signed Tom Largent was signed the 
request the plaintiff bank and its successor and accommoda- 
tion the bank. 

The court finds that the plaintiff bank, Farmers State Bank 
Merkel (new bank) took over the assets Farmers State Bank 
Merkel (old bank) and proceeded business the same place and 
with practically the same officers and directors and assumed all the 
obligations Farmers State Bank Merkel.” 


The findings and the undisputed testimony clearly demonstrate 
that the arrangements between the old bank and Largent whereby 
those banking officials first procured the signature Tom Largent 
said note, and each and all the renewals thereof, contemplated 
that such note would appear valuable asset the bank for the 
purpose deceiving those whose duty was examine and appraise 
such assets the interest sound banking. Aside from such pur- 
pose the note renewals executed Largent were but worthless 
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scraps paper. Stated differently, whenever said Largent executed 
said note, any renewal thereof, the act was accommodation solely 
the payee upon its request and with understanding which meant 
nothing more nor less than that the transaction was give the assets 
the bank favorable appearance for the purposes examination, 
but less favorable for the purpose liability and enforcement. Not- 
withstanding the agreement and accommodation nature the note, 
all parties connected therewith intended carried asset 
the bank. was carried and presumptively approved numerous 
times such the banking authorities. Undoubtedly the trans- 
action question originated with the officers the bank but defendant 
became willing party thereto. said Lyons Benney, 230 Pa. 
117, 250, 251, A., 105: “The only inference 
drawn from his affidavit defense that, executing and deliver- 
ing his note the bank, helped along trick make appear 
the bank examiner and, for that matter, the creditors the bank 
that had valuable note, when, fact, had not.” 

Such, think, the conclusive effect the findings and undis- 
puted facts detailed. said Brand Korth, 128 Tex. 488, 
285, 286: are unable see why agreement the 
part the maker note and the bank’s officials mislead de- 
ceive the Banking Commissioner all necessary create 
estoppel, when the mere placing the note with the bank and allowing 
remain there apparent asset necessarily has the same effect 
without agreement with one, far the bank examiner and 
creditors and depositors are concerned.” 

general rule, notes made payable bank for the sole pur- 
pose concealing the true condition the bank and deceiving the 
bank examiner are without consideration and the bank, going 
concern, cannot recover thereon. Banks and Banking, page 
801, 385; Central Nat. Bank Waco Lawson, Tex. Civ. App., 

The soundness such rule could not well doubted where the 
original payee bank solvent going concern demands payment 
the note, situation where not conceivable that the rights the 
depositors, creditors, etc., may have arisen. However, that not the 
case before us. The record the instant case conclusively shows from 
the written agreement the parties themselves that the old bank, the 
Farmers State Bank Merkel, was, because insolvency, officially 
closed its board directors February 10, 1930, and that 
that time they placed the entire assets, including the note obligation 
suit, and the affairs the bank generally, the hands the 
banking commissioner Texas for the purpose liquidation and 
discharge provided law. Thereafter, April 14, 1930, James 
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Shaw, said Banking Commissioner, who had taken charge the assets 
the old bank and was the process liquidating same, sold and 
conveyed, for valuable consideration, the assets the old bank, 
including the obligation suit, the present plaintiff, the Farmers 
State Bank Merkel. According the written agreement and 
transfer evidencing the sale these assets, the commissioner sold and 
transferred all “such right and power [as] the commissioner has 
therein under the laws Texas for the sale and disposition thereof.” 
Full value was received and the rights and powers possessed the 
commissioner were transferred and became the property the 
plaintiff bank. Hence, the undisputed facts and findings present quite 
different case from that where the original payee bank the com- 
plaining party and still going concern. the resulting in- 
solvency the old bank definitely fixed the rights depositors, 
creditors, etc., the assets and the commissioner banking became 
the trustee representative such rights charged with the duty 
protecting and conserving same. ‘Therefore, the banking commis- 
sioner were the plaintiff the instant suit, asserting such rights, his 
right judgment their behalf could not doubted under the 
authority Brand Korth, 128 Tex. 488, 285; Shaw 
Borchers, Tex. Com. App., 967, and authorities cited 
each case. See also Notes Annotations under First Nat. Bank 
Boxley, 129 Okl. 159, 264 184, 588, 601. 

said the second opinion, the Shaw Borchers case [46 
969], the banking commissioner being plaintiff: when in- 
solvency has supervened, defendant error permitted show 
that his note was not what purported be, but was mere accom- 
modation paper, the creditors this bank will receive $5,000 less 
than they would have received his paper had been what he, his 
conduct, represented be. Under such circumstances, fairness and 
justice demand that defendant error should estopped from avail- 
ing himself the defense that the renewal note, which led the 
banking department believe real asset the bank, but 
mere scrap paper.” 

the instant case, the plaintiff (new bank) having purchased 
from the commissioner banking the assets the old bank, including 
the obligation suit, and having paid value therefor, thereby con- 
tributing pay the debts the old bank, its equitable position the 
same was that Shaw, the banking commissioner. said 
L., 809: “But estoppel once having arisen inures the 
benefit those who afterwards purchase the instrument even with 
knowledge the defenses.” See Horn Nicholas, Tenn. 453, 
201 756, 1918E, 157, 160. 

follows that the appellant (bank) having acquired the right 
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the banking commissioner (representing depositors, creditors, etc.) 
for valuable consideration, position enforce the obligation 
the same extent that the banking commissioner, statutory re- 
ceiver, could have enforced it. Under the facts grounds estoppel 
detailed, the defendant cannot heard say the note was without 
consideration; and the plaintiff entitled judgment. its 
pleadings raised the issue estoppel various ways, but the “de- 
fendant his answer this case set forth all the facts 
essential estop him from relying upon the defense urged 
Shaw Borchers, supra. See Stuart Mitchell, Tex. Civ. App., 241 

Not only under the above authority was plaintiff entitled under 
the facts judgment, reason the right, derived from the banking 
commissioner, but there another ground presented the pleadings 
and conclusively established the testimony which warrant the judg- 
ment for plaintiff. noted, the plaintiff paid valuable considera- 
tion for the assets the old bank. That alone, interpret the 
opinion Murchison Saxon al., 128 Tex. 420, 288, 
289, entitled judgment under the other facts found and un- 
disputed. Having thus paid value the plaintiff was position urge 
based upon the facts hereinbefore detailed. Under such cir- 
cumstances was held the last named case, follows: 

are the opinion that plaintiff Murchison unquestionably 
position urge this estoppel. Section article 5933, Revised 
Statutes 1925, which part the Negotiable Instrument Act, 
follows: 

accommodation party one who has signed the instrument 
maker, drawer, acceptor, indorser, without receiving value there- 
for, and for the purpose lending his name some other person. 
Such person liable the instrument holder for value, not- 
withstanding such holder the time taking the instrument knew 
him only accommodation party.’ 

That part the last sentence beginning with the word “notwith- 
standing” italicized the original opinion. 

believe that the staute quoted and the rule announced are 
applicable the undoubted facts the instant 

The obligation suit evidenced various renewal notes was 
asset the new bank and the rights the stockholders fully attached. 
under any circumstances the new bank acted times apparently 
under misapprehension its rights enforce the note, certainly 
there was consideration paid the plaintiff upon which conten- 
tion could based that any measure any time relinquished its 
full and complete right and interest the note upon which predi- 

cates this suit. 
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The facts the case have been fully developed. For the reasons 
assigned and upon the authorities cited, are the opinion that 
judgment here rendered favor the plaintiff against 
the defendant Largent. 


Cashing Checks for Employees Payee Cor- 
poration 


Checks payable corporation (plaintiff) were indorsed 
authorized officer “pay the order any bank, banker 
trust company.” checks were presented the cor- 
poration’s depository bank (defendant) employees the 
corporation and were cashed the bank. was held that 
the indorsement was not restrictive, but special, and that the 
bank was not liable for any loss that might have been sustained 
the corporation result this method cashing the 
checks. Edgecombe Bonded Warehouse Co. Security Na- 
tional Bank, Supreme Court North Carolina, Rep. 
(2d) 

The reason for having the checks cashed this manner was 
enable the proceeds divided between the payee 
corporation and another company which had interest the 
proceeds. Just why this rather unbusinesslike method was 
followed not made clear the opinion. With reference 
the indorsement “pay any bank, banker,” etc., has been 
held number cases that indorsement this form 
restrictive and prohibits further negotiations the instrument. 
Irrespective the fact that judgment against the bank was 
reversed and new trial granted, evident that the practice 
cashing checks this manner one which should not 
followed. The proper place for check payable corpora- 
tion deposit the corporation’s bank account. the 
corporation owes part the proceeds any particular item 
some other party, can easily draw check for the amount 
and deliver the creditor. The following paragraphs are 
quoted from the court’s opinion: 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §696. 


THE BANKING LAW JOURNAL 


The requirement that indorsement shall specify the person 
whom, whose order, the instrument payable necessary 
make special indorsement fully met when particular class 
designated. Thus, indorsement “any bank, banker trust com- 
pany” sufficient designation person make the indorsement 
special and require the indorsement one within that class 
prerequisite the further negotiation the instrument. State 
Planters Bank Trust Co. Fifth-Third Union Trust Co., Ohio 
App. 309, 935; First Nat. Bank Brunk, 170 583, 
280 372; Cairo Nat. Bank Blanton Co., Mo. App., 287 
839; Sands Parker, 153 Tenn. 664, 284 902; Behringer 
City Nat. Bank, Tex. Civ. App., 296 574. Nothing else appear- 
ing, check indorsed the manner adopted the plaintiff the 
hands someone who had found upon the street person 
other than the plaintiff its agent would not negotiable the 
hands such person and could not pass title thereto. Any one 
accepting the same would his own risk unprotected the 
Negotiable Instruments Law. Under these circumstances, reason 
the limitations the indorsement, neither the person cashing the 
check nor the bank receiving could have acquire any title the 
same. 

The case here presented not simple. The transactions in- 
volved extended over period eighteen months. That the original 
indorsment was authorized admitted. There evidence that checks 
indorsed were presented, the knowledge the plaintiff, em- 
ployees the plaintiff the defendant for discount payment over 
the counter. The chief clerk, who acted assistant the secretary- 
treasurer, during the time these checks were received the plaintiff 
and long prior thereto, testified that she took checks indorsed here 
the defendant bank and procured the cash therefor the end that 
she might divide the proceeds thereof between the plaintiff and the Bass 
Bonded Trucks, Inc., which had part interest therein, and there 
evidence that she presented and obtained cash for many the checks 
controversy. She testified: did not cash any the checks and 
put the money pocket. When cashed these checks the bank 
would see Mr. Martin, Mr. Carstarphen Mr. Havens (tellers 
the defendant bank) and would tell them why was cashing the 
checks. the best recollection have also sent the colored 
man (plaintiff’s janitor) there cash checks. think Mr. Bass 
(secretary-treasurer the plaintiff) went down and cashed them; 
couldn’t say positively. don’t recall seeing Mr. Bass use but one 
indorsement stamp when the check was owned both corporations.” 
Carstarphen testified: reason did not require the in- 
dorsement the person who got the money was that had been the 
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custom the warehouse company (plaintiff) bring payroll checks 
the bank and they have also brought these checks along about the 
same time, these checks that were cashed.” identified three the 
checks controversy having been cashed over the counter him. 
Havens, Jr., testified that had cashed thirty-two the checks 
controversy. further stated: can’t recall each individual 
check but recall several occasions waiting Mrs. Fullwood 
(chief clerk and assistant Bass) and one check remember the 
amount because was rather odd. One check for $50.00 cashed for 
Jaf Gray (the janitor). This was the same colored man spoken 
other witnesses. several occasions waited Miss Whitley 
(Mrs. Fullwood) and well can remember these checks were 
drawn Peoria. divided these checks division could made 
between the truck and warehouse, gave her the cash form the 
division could made. Miss Whitley asked for that manner. 
between the two. can’t recall each item but recall handling 
several times that way. can pick out the $50.00 check. can 
also pick out, when waited Miss Whitley, check some over $300. 
After this matter arose had several conversations with Mr. Bass and 
said that knew that some the checks had been cashed for 
division and that cashiers’ checks had been issued prior this 
payment the two accounts for split check. have never seen any 
checks payable the warehouse company indorsed any other way 
than with the indorsement which appears these checks. 

There definite statement the record whether the 
checks which the plaintiff and the Bass Bonded Trucks, Inc. had 
joint interest, were payable the plaintiff the plaintiff and 
the Bass Bonded Trucks, Inc., other than the statement Miss 
Whitley, that some the checks were payable jointly the two cor- 
porations. However, the clear drawn from the state- 
ment witnesses that many these checks were payable the 
plaintiff and that the plaintiff accounted the Bass Bonded Trucks, 
Inc., for much thereof belonged it. 

There controversy about the original indorsements. They 
were made Bass, who was secretary-treasurer. His official position 
gave him implied authority indorse and the evidence discloses that 
had actual authority well. original indorsement being 
authorized, the diversion the funds after indorsement will not make 
forgery. Standard Steam Specialty Co. Corn Exchange Bank, 
220 478, 116 386, 1918B, 575; Rivers Liberty 
Nat. Bank, 135 107, 183 210. The secretary-treasurer 
the officer corporation expressly charged with the duty handle 
its funds. His authority, such, includes the power present checks 
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received from customers and drawn out-of-town banks the local 
depository the corporation either for deposit for payment 
cash. There nothing this record which limits this implied author- 
none which the defendant had notice. The resolution 
adopted the plaintiff, hereafter point out, does not have this 
effect. 

Does this testimony constitute more than scintilla evidence 
tending show that Miss Whitley and the janitor had implied author- 
ity present checks the defendant for payment over the counter? 


between the principal and the agent the scope the 
latter’s authority that authority which actually conferred upon 
him his principal, which may limited secret instructions and 
restrictions, such instructions and restrictions not affect third 
persons ignorant thereof, and between the principal and third 
persons the mutual rights and liabilities are governed the apparent 
scope the agent’s authority, which that authority which the 
principal has held the agent out possessing, which has per- 
mitted the agent represent that possesses, and which the princi- 
pal estopped deny. The apparent authority, far third 
persons are concerned, the real authority, and when third person 
has ascertained the apparent authority with which the principal has 
clothed the agent, under further obligation inquire into the 
agent’s actual authority. The authority must, however, have been 
actually apparent the third person who, order avail himself 
rights thereunder, must have dealt with the agent reliance thereon, 
goodfaith, and the exercise reasonable prudence, which 
case the principal will bound acts the agent performed 
the usual and customary mode doing such business, although 
may have acted violation private instructions, for such acts are 
within the apparent scope his authority.” Norfolk Southern 
Co. Smitherman, 178 595, 101 208, 210; Trollinger 
Fleer, 157 81, 795; Powell Powell Lumber Co., 
Howard-Bobbitt Co. Land Co., 191 323, 131 643; Sears, 
Roebuck Co, Banking Co., 191 500, 468; Nat. 
Exchange Bank Sklut, 198 589, 152 697; Charleston 
“Accordingly, persons who not know what the agent’s authority 
really is, are justified dealing with him upon the assumption that 
has the authority which the principal indicates his conduct that the 
agent possesses.” Charleston Co. Lasiter Co., supra. 

third party—not bank, banker trust company—presented 
check the defendant, indorsed here agreed, the indorsement was 
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ample notice the bank that such check was not negotiable the 
hands the individual presenting it; the check indorsed was 
presented the plaintiff through one its officers employees who 
had authority, either express implied, do, the bank, being 
within the class designated the indorsement, incurred liability 
the acceptance the same. The payment the face amount 
the check such agent was payment the plaintiff. When the 
checks were indorsed the authorized manner authorized officer 
the manner agreed, the effect was the same they had been 
indorsed “pay the order Security National Bank.” em- 
ployee, authorized conduit through which the check passed 
from the plaintiff the defendant, presented check indorsed, 
was presentment the plaintiff one who came within the class 
designated the indorsement. 

There evidence that over considerable period time, em- 
ployees the plaintiff, from time time, presented checks payable 
the plaintiff and drawn banks various sections the country, 
the defendant for payment over the counter. The acceptance 
such checks and the payment the amount thereof service cus- 
tomarily rendered banks its customers. immaterial whether 
any the checks controversy were among those presented. 
the jury finds these the facts then the conduct the part the 
plaintiff was such vest such employees with the implied authority 
act conduit through which the checks passed from the plaintiff 
the defendant for payment cash. the plaintiff, fact, 
handled the checks and the jury finds that its conduct doing was 
such reasonably lead the defendant believe that the employees 
acted under the direction the plaintiff, the implied authority thereby 
vested the officers and employees who presented the checks will 
protect the defendant. Any loss resulting from the misuse funds 
thus obtained any agent employee the plaintiff must sus- 
tained the plaintiff rather than the defendant. 


Purchase Securities Corporate Trustee 


corporate trustee violates its duty the beneficiary 
where purchases for the trust securities which individually 
owns and can made restore the purchase price, where 
the transaction results loss, even though acted entire 
good faith. But bank, acting trustee, may purchase for 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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the trust fund securities from another corporation where 
appears that the bank does not own controlling substantial 
interest such other corporation. Krupnick Peoples State 
Bank South Carolina, United States District Court (E. 
South Carolina), Fed. Supp. 290. 

appeared that the Peoples-First National Bank 
Charleston, South Carolina, was named trustee under 
trust agreement November, 1927. June, 1928, the bank, 
such trustee, purchased bonds the par value $20,000 
from the Peoples Securities Company. The Securities Com- 
pany and the bank had number common officers and direc- 
tors. The bank owned stock the Securities Company but 
the Securities Company was the owner stock the bank. 
February, 1930, the assets the Peoples-First National 
Bank were taken over the Peoples State Bank, defendant 
the present case, and the latter bank was substituted 
trustee. The Peoples State Bank failed December, 
and the plaintiff, sole beneficiary the trust, brought this 
action compel the receiver accept return the bonds 
and repay the purchase price the trust fund. holding 
that the plaintiff was not entitled the relief asked for, the 
court wrote follows: 

Plaintiff claims entitled the decree sought, upon the con- 
tention that the National Bank trustee violated its duty pur- 
chasing bonds from the Securities Company, the ground that 
the purchase the trustee from the Securities Company effect 
amounted purchase the trustee from itself. 

true that trustee violates his duty the beneficiary 
himself trustee his individual property, property which 

has personal interest such substantial nature that might 
affect his judgment. Where trustee purchases property under such 
circumstances immaterial that acts good faith purchasing 
the property for the trust, that pays fair consideration there- 
for, that any fraud involved therein. This true whether 
trustee purchases for the trust, property which owned individually 
owned corporation which has controlling substantial 
interest. such case, the transaction may rescinded whether 
not any fraud was involved the investment. 

this case, however, the National Bank trustee did not invest 
the trust funds securities owned itself, corporation 
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which owned controlling substantial interest. the contrary, 
the securities purchased the trustee were owned the Securities 
Company. The National Bank did not own any stock the Securities 
Company. The interest the Securities Company the National 
Bank was not such substantial interest conclude that the National 
Bank and Securities Company were one and the same. Profits made 
out the transaction went the Securities Company and its stock- 
holders, and not the National Bank and its stockholders. Under 
such facts the transaction may not rescinded upon this ground. 

The theory plaintiff’s case that the National Bank, trustee, 
invested the trust funds bonds belonging the trustee, and that 
constructive trust was thereby created that the beneficiary might 
rescind the transaction and require the trustee restore the purchase 
price with interest, upon the beneficiary returning him the securi- 
ties purchased the trustee. Plaintiff’s complaint effect amounts 
claim for preference over the creditors the State Bank. 
Even assuming the right the plaintiff rescind the transaction 
still would not able recover this action, because the facts 
this case contain none the elements essential the establishment 
preferential claim. well settled the federal authorities, 
including decisions involving this receivership, that before court 
equity may decree preferential payment from the assets in- 
solvent bank the hands its receiver the claimant must show: 
(1) that the bank has received trust “identifiable (2) which 
went augment the assets the bank, and (3) which either its 
original substituted form can clearly traced into some assets 
passing the receiver upon insolvency that court equity can see 
with certainty that the trust property his hands. Edisto Na- 
tional Bank Bryant, Cir., 917; Elliott Attaway, Cir., 
Rendleman, Cir., 422; Santee Timber Corp. Elliott, 
707, Ct. 466, Ed. 806; Larrabee Flour Mills 
Co. First National Bank, C., 146, 147; Sanders 
Stevens, C., 743; Empire State Surety Co. Carroll 
County, Cir., 1912, 194 593. 


money other property came into the hands the National 
Bank from the purchase the bonds from the Securities Company. 
the sale the assets the National Bank the State Bank, the 
State Bank did not acquire any property the National Bank which 
was subject trust favor the plaintiff. There was identify- 
ing money thing which trust could attach. The assets the 
National Bank were not augmented the transaction question 
because the purchase price the bonds was paid and went into the 
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treasury the Securities Company and not into the coffers the 
National Bank. The plaintiff has failed trace any identifiable res, 
either its original substituted form, into the hands the State 
Bank its receiver. 

The South Carolina Supreme Court draws distinction between 
ordinary constructive trust, and constructive trust maleficio. 
ordinary constructive trust the elements essential the estab- 
lishment preferential claim are not different from those laid 
down federal decisions. White Commercial Farmers’ Bank, 
134 510; Parte Bank Aynor, 144 147, 142 
239. But constructive trust maleficio, this state, can 
shown that “the misappropriated fund went into the coffers the 
corporation prior the receivership, was disbursed the corpora- 
tion payment its debts the acquisition property” 
preference will result, without proof other elements essential under 
the federal decisions. Parte Bank Aynor, supra. either 
event, however, plaintiff cannot recover this action because evi- 
dence has been produced show that any alleged misused funds went 
into the treasury the National Bank into the coffers the State 
Bank prior receivership, that any such fund was disbursed 
either the corporations payment its debts the acquisition 
property. 


Each Several Municipal Deposits Covered 
Deposit Insurance 


Each several separate accounts, such Sinking Fund 
Account, Firemen’s Pension Fund, etc., maintained 
town one bank, covered Federal Deposit Insurance 
the sum $5,000. Federal Deposit Insurance Corp. 
Casady, United States Circuit Court Appeals (Tenth 
Circuit), 106 Fed. Rep. (2d) 784. 

This affirms the decision the United States District 
Court (W. Oklahoma) Casady First State Bank 
Cheyenne, Okla., Fed. Supp. 687, which was published 
the December, 1988, issue the Journal, page 888. 

The digest the decision there published reads 
follows: 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §536. 


THE BANKING LAW JOURNAL 


The town Cheyenne, Oklahoma, maintained five accounts 
the First State Bank Cheyenne. accounts were entitled 
Cheyenne Sinking Fund, City Cheyenne Meter Fund, Firemen’s 
Pension Fund, City Cheyenne Paving Fund, and Cheyenne General. 
Each these deposits was made the treasurer Cheyenne. After 
the failure the bank, the treasurer brought this action against the 
bank and the Federal Deposit Insurance Corporation, contending that 
each the five deposits represented separate and distinct account 
and that each deposit was insured the extent $5,000. 
behalf the Federal Deposit Insurance Corporation, was contended 
that all the deposits constituted single deposit and that the Cor- 
poration was liable for $5,000 only the combined deposits. The 
law, 12B, sub. (1) the Federal Reserve Act, provides that 
determining the amount due each depositor, there should added 
together all net amounts due the depositor “in the same capacity 
the same right.” was held that the contention the treasurer was 
correct and that the town was protected the extent $5,000 
each its five deposits. 


is, course, possible for city, other political subdivision, 
have two more accounts bank which reality constitute but 
single account. depends upon the ownership the different ac- 
counts. the ownership each the city, then there but one 
account. But, the present case, was shown that the real owner- 
ship the four accounts other than the General Fund was not 
the city. 

The Sinking Fund provided for the Constitution Okla- 
homa and the purposes for which may used are fixed the Con- 
stitution and statutes. trust fund for the benefit the holders 
city bonds which are retired, and separate and distinct 
from any other municipal funds. 

The Meter Fund collected from the users city water guar- 
anty the return the meters installed for them the city. The users 
water are entitled the refund their deposits upon the return 
their meters. The fund held for them trust and separate 
and distinct. 

The Firemen’s Pension Fund established statute which pro- 
vides the means collecting the fund. wholly independent 
the city government and can used only for the benefit the families 
deceased firemen. 

The Paving Fund collected not from general taxes, but from 
assessments against property abutting paved district. is, 
therefore, separate and distinct deposit. 

The General Fund represents the city’s one pperating expense and 
separate and distinct from the other four funds. 
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BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


RECOVERY MONEY PAID STOPPED 
CHECK 


Foster Federal Reserve Bank Philadelphia, United States District 
Court, Pennsylvania, Fed. Supp. 716 


bank which pays check, through mistake, after the drawer 
the check has stopped payment thereon, will entitled recover 
the money from the bank which the payment was made. 

this case, hosiery company drew check the First Na- 
tional Bank Lehighton, Pennsylvania, payable the order 

the plaintiff, Foster. Foster deposited the check for collection 
North Carolina bank which, through correspondents, sent the 
Federal Reserve Bank Philadelphia. The Reserve Bank collected 
the check from the drawee which, the time, overlooked the fact that 
payment the check had been stopped. The drawee bank notified 
the Reserve Bank the mistake while the proceeds were still the 
latter’s hands and both the drawee bank and Foster claimed 
entitled the funds. was held that the drawee bank was entitled 
the money. 

This contrary the majority rule. most the states 
which this question has arisen, has been held that drawee bank, 
which pays stopped check through error, will not permitted 

recover the money. 


Action Foster and others, individually and trading 
Foster Hosiery Mills, against the Federal Reserve Bank Philadelphia 
recover the amount check drawn the First National Bank 
Lehighton. The Federal Reserve Bank Philadelphia disclaimed any 
right keep the money, paid into court, and interpleaded the First 
National Bank Lehighton. 

Judgment for the First National Bank Lehighton. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1476. 
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Pepper, Bodine, Stokes Schoch, Frederick Spotts, Phila- 
delphia, Pa., for plaintiffs. 

MacCoy, Brittain, Evans Lewis, Mark Wilcox, Jr., Philadel- 
phia, Pa., for defendant Federal Reserve Bank. 

Woolsey, Phillips Phillips, Richard Hay Woolsey and Charles 
Phillips, Philadelphia, Pa., and Henry Friedman, Allen- 
town, Pa., for defendant First National Bank Lehighton. 


KIRKPATRICK, J.—Trial was the Court without jury, and 
the evidence consisted entirely two stipulations, which are adopted 
the Court’s separate findings fact. The case presented 
follows: 

Vertex Hosiery Company Allentown, Pennsylvania, sent its check 
for $9,258.05 drawn upon the First National Bank Lehighton, 
Foster Hosiery Mills North Carolina. Foster deposited for collec- 
tion only, with its local bank, which, through correspondents, sent 
the Federal Reserve Bank Philadelphia. The Philadelphia Bank 
presented the Lehighton Bank, which paid the money the Phila- 
delphia Bank negligent, but not intentional, disregard stop pay- 
ment order which had received from Vertex the day before. 

The Philadelphia Bank, learning the situation while still had 
the money, declined transmit its immediate correspondent 
Foster. Foster brought suit against the Philadelphia Bank, which, 
disclaiming any right keep the money, paid into Court and inter- 
pleaded the Lehighton Bank, which was demanding its return from the 
Philadelphia Bank. 

The foregoing summary includes two conclusions law which were 
the subject controversy but about which there can very little 
question: (1) Foster’s endorsement constituted its local bank and sub- 
sequent correspondent banks, including the Philadelphia Bank, its 
agents for collection only. The Philadelphia Bank did not any time 
become the owner the check. Pennsylvania Bank Collection Act 
Pa. 213, 215). (2) The Lehighton Bank’s remittance 
letter, followed the action the Philadelphia Bank charging the 
reserve account the Lehighton Bank, constituted unconditional pay- 
ment the check the Lehighton Bank the Philadelphia Bank, 
which received payment agent for Foster. This point 
seems settled beyond dispute Hamburger Bros. Co. Third 
National Bank, 333 Pa. 377, 87. 

Therefore, the Lehighton Bank were not the case, there would 
doubt that the Philadelphia Bank, the agent, would bound 
turn the money over Foster, its principal, the intermediate 
agent bank. far concerns the rights the Lehighton Bank, the 
situation exactly the same had paid the money Foster, the 
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payee the check, and the important question whether, having paid 
the check disregard stop payment order, may recover the 
money having been paid under mistake fact. 

Parenthetically, noted that the stipulations, express exclu- 
sion, avoid the question the Lehighton Bank’s negligence making 
the payment. not think that that question material, but, 
has any bearing the case, follows necessary conclusion from 
the other facts stipulated that the Bank was negligent. 

Another preliminary observation which may made that pay- 
ment bank disregard stop order can not described ac- 
curately mistake fact. The Lehighton Bank, regarded 
entity person, had full knowledge the order. (If there had been 
two depositors the same name, and the Bank had assumed that the 
notice was given the wrong one, there would have been real mis- 
take fact.) What occurred was the employee who paid the check 
did not know what the employee who received the stop order knew. 
far the Bank was concerned, would more properly described 
blunder. However, ‘‘mistake fact’’ term which, the law, 
has acquired very elastic meaning, and there doubt that many, 
not most, the decisions which deal with the point treat this type 

The majority jurisdictions which the question has arisen re- 
fuse allow the bank which has paid out money over stop order 
recover from the payee. See National Bank New Jersey Berrall, 
Ann. Cas. 630; Miller Chatham Phoenix Nat. Bank, 126 559, 
214 76, following Oddie Nat. City Bank, 735, 
Am. Rep. 160; Huffman Farmers’ Nat. Bank, Tex. Civ. App., 
753; Bank Moulton Rankin, Ala. App. 110, 131 
So. 450, following Thompson Fourth Nat. Bank, 215 Ala. 476, 111 So. 
29. Contra: See Nat. Loan Exchange Bank Lachovitz, 131 

The Pennsylvania rule binding upon this Court, and think that 
the decision the Supreme Court Pennsylvania Meredith 
Haines, Wkly. Notes Cas. 364, clearly upholds the right the Bank 
recover. The more recent case Greenwich Bank Commercial 
Corp., Pa. Super. 159, though quite close upon the facts sup- 
ports the rule. general the trend recent decisions the Penn- 
sylvania court has been very definitely the direction allowing 
ever wider range recovery cases inadvertent payments, whether 
the result genuine mistake fact, mistake law, pure neg- 

Meredith Haines, supra, the fact situation was slightly differ- 
ent from that the present case. These differences may noted, but 
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they not affect the application the rule there announced. that 
case the instrument question was promissory note payable bank, 
and the ‘‘mistake’’ was overlooking the fact that the maker did not 
have sufficient funds bank meet it. However, when note made 
payable bank, the bank the maker’s agent pay, just when 
check drawn upon depositor, and paying out without notic- 
ing the true state the depositor’s account more less mistake 
than paying without noticing that stop order has been lodged. Also, 
the Meredith case, the note was presented, not collecting agent, 
but holder due course. This fact, however, makes the case 
stronger anything than the present one because, such holder, 
Haines, who received payment from the bank, was clearly not receiv- 
ing money which had right conscience and good faith, al- 
though the Court said that was paid under bona fide forgetfulness 
facts, which ‘‘disentitled’’ the defendant (Haines) receive it. 
rather fine distinction, but what the Court undoubtedly meant was 
that Haines was not entitled payment and when made the Bank 
because its agency pay had been terminated, not that Haines, holder 
the note, was not entitled paid someone, that had money 
which, broad sense, had right to. 

There are two considerations which keep cropping the opinions 
reasons for allowing the recovery which should mentioned. 
great many cases the payee person receiving the money had con- 
ceivable right it. example this was Greenwich Bank Com- 
mercial Corp., supra. There check was returned for want sufficient 
funds, second check was given and funds deposited meet it, but 
the defendant failed withdraw the first check from collection and 
was presented second time and paid mistake. Thus the payee was 
paid twice and his conduct failing withdraw the check and then 
keeping the money came pretty close fraud. has been pointed 
out, nothing like this situation appeared Meredith Haines, supra, 
nor there any evidence one way the other the present case 
whether Foster equity and good conscience entitled the money, 
between and Vertex. Assuming, however, that was entitled, 
that fact merely distinguishes the present case from the Greenwich 
Bank case, but not from Meredith Haines, supra. 

Another consideration often mentioned the courts that 
harm done the payee making him return the money the bank. 
little difficult follow the reasoning the court that regard 
Meredith Haines, supra, because the maker the note, the 
day the money was returned, made assignment for creditors; but 
nevertheless that was what the Court said. There nothing the 
stipulations suggesting any harm Foster returning the amount 
this check the Bank beyond the fact that loses the status one 
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possession disputed This Court knows from its own 
records that Vertex not bankruptcy, but the same fact appeared 
Meredith Haines, supra. What the Court must have meant 
that case was that, result the payment, the payee did not any 
way change his position. that sense the return the money will 
not leave him any worse off than had never received it. course, 
where one mistake negligence has induced change position 
upon the part another, conditions equitable estoppel arise which 
alter the entire situation. sufficient say that such conditions 
are presented the stipulations this case. 

(3) The final law that the Lehighton Bank en- 
titled recover the money from the Philadelphia Bank, and that Foster 
not entitled recover it. 

Judgment accordingly. 


BANK COLLECTING CHECK FORGED 
INDORSEMENT 


Finance Co. First State Bank Seminole, Supreme Court 
Oklahoma, Pac. Rep. (2d) 894 


bank which collects check from the drawee bank will 
liable the drawee bank for the amount the check where ap- 
pears that the indorsement one the two joint payees was forged. 


this case finance company made loan one Dillon who 
wanted the money for the purpose purchasing automobile 
from Cox. The money was paid the form check drawn 
the First National Bank the order Dillon and Cox. Dillon 
took the check the First State Bank and cashed it. The check 
was indorsed the name both payees, but the indorsement Cox 
was forgery. The drawee bank paid the check. Later employee 
the collecting bank (the First State Bank), upon being shown 
that the indorsement Cox was forgery, refunded the money 
the drawee. When the officials the collecting bank discovered 
this fact, this action was started against the drawee and the finance 
company recover the amount the check. Under the rule above 
stated, was held that there could recovery. 


Syllabus the Court 


When bank cashes check upon which payee’s indorsement 
forged and transmits the check, with its own indorsement, the drawee 
bank, guarantees previous indorsements, and having voluntarily sur- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §564. 
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rendered proceeds such check the drawee bank, where the money 
has been re-credited the drawer, the cashing bank cannot recover 
the proceeds action against the drawer and drawee bank. 


Appeal from Superior Court, Seminole County; Otis Presson, 
Judge. 

Action the First State Bank Seminole against the 
Finance Company, the First National Bank Seminole, and others, 
recover money paid plaintiff check bearing alleged forged 
indorsement. From judgment for plaintiff against the First National 
Bank Seminole and holding that the First National Bank Semi- 
nole should turn have judgment against the Finance Com- 
pany, the Finance Company and others appeal. 

Reversed and remanded, with directions enter judgment for de- 
fendant. 


CORN, J.—Plaintiff error, defendant below, seeks reverse 
judgment rendered the Superior court Seminole county, 
action brought the First State Bank recover the sum $159 paid 
check drawn defendant the First National Bank and pay- 
able Dillon and Cox, and which had been cashed the 
plaintiff. 

Defendant made loan Dillon, who represented desired 
the loan order purchase automobile from Cox. Defend- 
ant drew check for $159 the First National Bank, naming Dillon 
and Cox payees. Cox was not present when the loan was made. 
Dillon thereafter presented this check plaintiff, First State Bank, 
indorsed himself and which also contained the forged indorsement 
Cox, and received the money. 

Thereafter agent the First National Bank represented one 
plaintiff’s employees that the indorsement Cox was forgery, and 
induced this employee repay the amount the check the First 
National Bank, where was turn re-credited the defendant’s ac- 
count. 

When these facts were discovered officials the plaintiff bank, 
demand was made upon the First National Bank for reimbursement 
but the demand was refused. Plaintiff then brought this suit against 
defendant, drawer, and the First National Bank, drawee recover the 
amount the check. 

jury was waived and the cause tried the court, resulting 
judgment favor plaintiff against the defendant First National 
Bank, the judgment also being that the defendant bank should turn 
have judgment against the defendant finance company. 

Numerous assignments error are presented and the argument 
support thereof made under four general propositions. However, for 
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the purposes this appeal believe unnecessary consider all 
them, one question decisive this case. 

This question whether bank, which cashes check bearing 
forged indorsement and adds its own indorsement guaranteeing all prior 
indorsements and presents and collects from the drawee bank, 

Am. Jur. 580, 419, states: ‘‘Without doubt, the same neces- 
sities business which require the drawee bank know the signature 
the drawer, and prevent its recovering money paid innocent 
holder the check, require one who first cashes and negotiates the 
paper take some precautions learn whether not genuine, 
and the one cashing the check, through indifference, worse, assists 
the forger committing the fraud, should not permitted re- 
tain the proceeds the check from the drawee whose sole fault was 
that did not discover the forgery before paying the check. For this 
reason, bank which cashes check drawn upon another bank, without 
requiring proof the identity persons presenting it, making 
inquiries with regard them, cannot hold the proceeds against the 
drawee when the check afterwards proves forgery. such cases 
the drawee bank has right believe that the cashing bank had, 
the usual proper investigation, satisfied itself the authenticity the 

Am. Jur., 594, 431, the following statement made: 
though not agreeing uniformly the reasons given for their decisions, 
most courts hold general rule that intermediary bank which 
receives check forged indorsement, and collects from the drawee 
bank liable the drawer the check for his loss, the bank’s ac- 
ceptance the check for collection being its peril possible 
forged indorsement. Citing Railroad Bldg. Loan Savings Ass’n 
Bankers Mortg. Co., 142 Kan. 564, 61, 62, 102 140, 
which case recognizes the general rule. 

The facts the cited case are extremely analogous the case 
bar, and passing upon this issue the Supreme Court Kansas said, 
paragraph one the syllabus: check, which the name 
the payee indorsed without authority the person whose signa- 
ture purports be, paid cashed received for value bank 
which indorses and sends forward for collection the drawee 
bank, where paid, the drawer, upon discovery the fraudulent 
indorsement, may, appropriate action, recover from the first 

this same effect, see Hortsman Henshaw, How. 177, 183, 
Ed. 653; Wellington Nat. Bank Robbins, Kan. 748, 487, 
114 Am. St. Rep. 523; Farmers’ Nat. Bank Augusta Farmers’ 
Traders’ Bank Maysville, 159 Ky. 141, 166 986, 
77; note, 102 146. decision point the case Farmers’ 
State Bank United States, 1932, Cir., 178, wherein was 
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held the maker checks which were paid bank payee’s forged 
indorsements, and then indorsed the bank for collection, was en- 
titled back the money received the bank such checks, 
because the bank, its indorsement, warranted the genuineness the 
forged indorsements. 

National Bank Commerce Fish, Okl. 102, 169 1105, 
1918F, 278, our own court, following this general rule, gave 
its reason that since impractical for banks require proof 
genuineness payee’s indorsement, custom has arisen which the 
first bank guarantees prior indorsements and relying upon this the bank 
deposit pays without question. Thus, where forgery has been com- 
mitted the bank deposit cannot charge the depositor, but looks 
the guaranty the paying bank intermediate indorsers. (Citing 
numerous 

This court had occasion pass upon much this same question 
Jones al. Citizens’ National Bank Okmulgee, 106 Okl. 162, 233 
472, and doing declared itself accord with the general rule 
collecting bank indorses generally check received for collection 
thereby guarantees the authenticity the prior indorsements, and 
this same effect, see 420, 692, and cases therein cited. 

Judgment reversed and cause remanded with directions enter 
judgment for defendant. 


PAYMENT CHECKS FORGED INDORSE- 
MENT 


National Bank Detroit Fidelity Deposit Co. Maryland, Su- 
preme Court Michigan, 288 Rep. 325 


drawee bank which pays check bearing forgery the 
payee’s indorsement will not permitted charge the check against 
the drawer’s account; the bank may, however, recover the amount 
from the person whom the check was paid and who indorsed the 
thereby guaranteeing the genuineness the prior indorse- 
ment. 


Bill interpleader the National Bank Detroit against the 
Fidelity Deposit Company Maryland and another, the Winthrop, 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §560. 
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Mitchell Co., copartnership and others, and Ray North restrain 
action law the Fidelity Deposit Company assignee Win- 
throp, Mitchell Co., for charging the account Winthrop, Mitchell 
Co., with two bearing forged indorsements, and implead all 
parties concerned. From decree entered, Winthrop, Mitchell Co. and 
others appeal and Ray North filed cross-appeal. 

Decree accordance with opinion. 

Argued before the Entire Bench. 

Lightner, Crawford, Sweeny, Dodd Mayer, Detroit (Clifford 
Toohy, Detroit, counsel), for appellants. 

Lawrence Rothenberg and Bernard Powell, both Detroit, for 
defendant and cross-appellant. 
Leo Carrigan, Detroit, for appellee. 


WIEST, J.—This bill interpleader. John Adams, duly 
licensed salesman stocks, bonds and other securities, was the em- 
ploy Winthrop, Mitchell Company, so-called ‘‘customer’s man.”’ 
broker’s blanket bond, issued the Fidelity Deposit Company 
Maryland, underwritten the amount one-half the maximum 
liability the United States Fidelity Guaranty Company, indem- 
nified Winthrop, Mitchell Company against loss ‘‘Through any dis- 
honest act any the employees, wherever committed, and whether 
committed directly collusion with others, but not for ‘‘any 
loss directly indirectly effected means forgery, unless the for- 
gery committed by, with the collusion of, one more the em- 

August, 1933, Adams reported that had sold shares stock 
owned Scharff, customer, and thereupon the manager issued 
two checks the National Bank Detroit, payable the order 
Scharff, one for $3,800, and the other for $7,000, and delivered 
them Adams. Adams forged the indorsement Scharff 
the checks, indorsed his own name thereon, gave the checks Ray 
North, who was seeking payment $4,000 due Rose Beall through 
Whitehouse Company, and with whom Adams had formerly been 
employed. Mr. North took the checks Whitehouse Company and 
there asked Cyrus King cash them, was not acquainted the 
bank. Mr. King did not cash the checks but went with Mr. North 
the bank identify him. Mr. North then indorsed and presented the 
checks, directed that $4,000 credited the Whitehouse Company 
account the bank behalf Mrs, Beall, and received $6,800 cash, 
which once took the office Winthrop, Mitchell Company 
and there handed the money Mr. Adams, informing him the men- 
tioned use the $4,000. Adams with the $6,800. 

The bank charged the account Winthrop, Mitchell Company 
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with the checks and, upon demand the drawer the checks and 
showing the forged indorsement, declined make any change. 
Thereupon Winthrop, Mitchell Company made claim and received 
indemnity from the bonding companies and assigned the right action 
against the bank the Fidelity Deposit Company. assignee, the 
deposit company brought action law against the bank. The bank 
then filed the bill herein restrain the action law and have all 
parties concerned impleaded and that decree entered finding and 
holding that the bank properly charged the amount the checks the 
account Winthrop, Mitchell Company. Pleadings were filed and 
the court decreed that plaintiff bank pay the Fidelity Deposit Com- 
pany Maryland the sum $12,951, with interest thereon from the 
date the decree and have execution therefor; that defendant Ray 
North, and the copartnership Whitehouse Company, pay the 
plaintiff bank the sum $4,000; that defendant Ray North and the 
copartnership, constituting Winthrop, Mitchell Company, pay the 
plaintiff bank the sum $6,800, with interest; dismissed the bill 
other defendants and permanently enjoined the action law brought 
the Fidelity Deposit Company. 

The $6,800, drawn Mr. North the bank and delivered him 
the forger, did not, point fact law, constitute tracing 
the money the hands the drawer the checks any more than had 
the forger gone the bank, drawn the money and once absconded 
with it. The bank, not having traced the money the hands the 
drawer the checks, cannot charge the deposit the drawer with the 
money paid the forged indorsements, and the drawer’s right and 
that the indemnity company, its assignee, have decree against 
the bank for the sum $10,800, with interest thereon from the date the 
checks were cashed. 

The decree such extent affirmed, with costs the Fidelity 
Deposit Company. 

The decree, requiring Ray North, Cyrus King, the 
constituting the firm Whitehouse Company, pay $4,000 with 
interest thereon plaintiff bank, not having been appealed from and 
now conceded have been complied with, longer involved. 

The decree that Ray North and the copartners, constituting the 
firm Winthrop, Mitchell Company, pay the plaintiff bank $6,800, 
reversed Winthrop, Mitchell Company, with costs against 
plaintiff bank and affirmed Ray North, who indorsed the checks 
and thereby guaranteed the genuineness prior indorsements and 
receiver the money, became and liable make refund, with in- 
terest thereon from date the decree the circuit court. Plaintiff 
will recover costs against Ray North. 

decree accordance with this opinion will entered this court. 
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PERMISSION INVEST NON-LEGAL 
SECURITIES DENIED 


Bliss Bliss, Court Chancery New Jersey, Atl. Rep. (2d) 705 


will creating trust authorized the trustees invest se- 
curities the character left the testator his death (mostly 
railroad securities), legal trust investments, good interest pay- 
ing mortgage bonds any railway corporation which, the time 
such investment, had paid for least five years prior thereto 
dividends not less than per annum upon the capital stock 
such corporation and good interest-paying state municipal 
bonds. was held that the beneficiaries were not entitled the 
sanction the court investing the trust fund common pre- 
ferred stocks for the purpose increasing the income from the 
trust. 

The court declared that ‘‘there doubt that the Chancellor 
may cases emergency and for the preservation trust estate 
authorize the trustees that which under ordinary circumstances 
they would not permitted The court, however, went 
say that this was not ‘‘proper case for the exercise the court’s 
The reason given was that, under the provisions the 
will, the trustees had sufficiently broad investment powers. 


Suit equity Katharine Baldwin Bliss and others, surviving 
executors and trustees under the last will and testament Walter 
Bliss, deceased, against Katharine Baldwin Bliss, individually, and 
others. complainants’ application for permission invest re- 
invest assets the estate common preferred stocks. 

Application denied. 

Wall, Haight, Carey Hartpence, Jersey City, for complainants. 

John MeMaster, Jersey City, for defendants Katharine Bliss, 
individually, Ruth Bleecker, Katharine Hardin, Sybill Carno- 
chan, and Priscilla Mallory. 

Walter Freund, Jersey City, guardian litem Mary Bald- 
win Schwab, Walter Phelps Bliss Schwab, Anne Lyman Bleecker, Her- 
man Caspar Schwab, Ruth Bliss Schwab, and Walter Bliss Carnochan, 


pro se. 


KAYS, C.—Complainants, the surviving executors and trustees 
under the will Walter Bliss, deceased, ask permission this court 
invest reinvest least part the assets the estate common 
stocks preferred stocks. list such stocks which investment 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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sought was presented, which list has been recommended well known 
investment houses. They claim such permission granted will 
result greater diversification and security the principal the 
trust funds said estate and the same time render larger return 
for the life beneficiary. They also contend that such investments under 
present economic conditions would constitute security principal 
against inflation. They say that the railroad bonds are sold loss 
reinvestment the proceeds said stocks would restore some the 
principal lost the market depreciation the railroad bonds. They 
also say that they are required reinvest legal securities the 
present prices further loss principal will result. 

The application made the provisions the 1937, 
and 3:16-18, 3:16-17, 3:16-18, well under the gen- 
eral equity power this court. There doubt that the Chancellor 
may cases emergency and for the preservation trust estate 
authorize the trustees that which under ordinary circumstances 
they would not permitted do. Price Long, Eq. 578, 
101 195; New Jersey National Bank Trust Co. Lincoln Mort- 
gage Title Guaranty Co., 105 Eq. 557, 148 713; Trust Com- 
pany New Jersey Glunz, 119 Eq. 73, 181 27. The statute 
above referred recognizes that the court has power act times 
emergency such matters. doubt changes economic conditions 
have occurred since the creation the trust. 

The question for determination whether not this proper 
ease for the exercise the court’s authority. must determined 
whether continuance the investment scheme set forth the 
trust the objects and purposes the trust will defeated whole 
part whether the interests the beneficiaries would pro- 
moted the requested change. 

The trustees argue that too much the principal invested rail- 
road securities. Apparently the testator had faith railroad invest- 
ments and invested considerable amount his money such secu- 
rities. Under the trust, however, the trustees may reinvest such funds 
legal securities. appears, however, that the widow not satisfied 
with the income which would result for her reason the investment 
the funds legal securities and wishes greater income than such 
investments would produce. 


Incomes many trusts have diminished recent years. the 
duty the court protect the remaindermen well the life bene- 
ficiary. Such also the duty the trustees. not the province 
this court allow trustees speculate stocks which might result 
314, 128 677; Hughes Federal Trust Co., 119 Eq. 502, 183 
299. does not seem that the objects and purposes the 
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trust will defeated continuance the scheme set forth tes- 
tator’s will. The will provides that the funds may invested such 
securities the testator left the time his death any invest- 
ments permissible law trustees the State New York 
good interest paying mortgage bonds any railway corporation which 
the time such investment has paid and for least five years prior 
thereto has been paying dividends not less than five per cent. per 
annum upon the capital stock such corporation The will further 
provides: ‘‘And authorize and empower Executors and Trustees, 
from time time, call and change investments them 
may seem best, within the limitations investing property here- 
inabove set The will also permits investments good interest 
paying bonds stock any State the United States any City 
the United States with population more than 100,000. 

seems that under such provisions the trust the trustees 
have broad investment power. Under all the facts and circumstances 
this case the opinion the application should denied. 


FRAUDULENT WAREHOUSE RECEIPTS 


Harbor Stores Corporation, United States District Court, 
New York, Fed. Supp. 749 


warehouse corporation issued number warehouse 
receipts covering bags cocoa. The corporation also issued num- 
ber fraudulent receipts which did not represent any cocoa stored 
the warehouse. These receipts came the hands trust com- 
pany purchaser good faith. Subsequently, the warehouse 
was leased company and the holders the warehouse receipts, 
including the trust company, turned their receipts for new receipts 
issued the lessee company. The lessee company subsequently be- 
came bankrupt. was held that the trust company was not entitled 
share along with the holders valid receipts the common pool 
bags cocoa and had claim against the bankrupt estate. Only 
those whose receipts represented cocoa actually deposited the ware- 
house were entitled any claim. 


Proceeding the matter the Harbor Stores Corporation, bank- 
rupt, wherein the Clinton Trust Company filed claim. petition 
the claimant review orders the referee allowing certain reclama- 
tion claims and disallowing the claim the claimant. 

Petition review denied, and referee’s orders affirmed. 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1596. 
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Scribner Miller, New York City (Allan Campbell, White 
Plains, Y., and Louis Bernstein, New York City, counsel), 
for claimant Clinton Trust Co. 


view various orders bankruptcy referee omnibus reclamation 
proceeding allowing nineteen reclamation claims and disallowing the 
claim the petitioner. 

The bankrupt operated warehouse New York City, which 
some 143,841 bags cocoa beans were stored. There had been issued 
against these bags negotiable warehouse receipts considerably excess 
the bags actually storage. The bankruptcy petition was filed 
May 24, 1939, and receivers were placed charge. The adjudication 
followed May 29, 1939, and trustees were subsequently appointed. 

Demands were made upon the receivers various claimants for the 
delivery the particular bags called for their respective warehouse 
receipts, and June 16, 1939, the referee, petition the receivers, 
directed that all persons asserting claims property the warehouse 
file their claims stated date barred. This resulted twenty- 
four separate claims being filed for the recovery bags cocoa beans. 
The referee, after exhaustive hearings, which all the claimants 
participated, allowed nineteen the claims and disallowed five. In- 
the disallowed claims was the claim Clinton Trust Com- 
pany, which alone the unsuccessful claimants has petitioned for re- 
view. 

The referee held that the nineteen successful claimants had traced, 
identified, and proved ownership the bags described their respec- 
tive warehouse receipts. accordingly directed that these bags 
turned over the nineteen different claimants. This completely ac- 
for all the cocoa beans storage the warehouse. 

The claim Clinton Trust Company was based entirely three 
warehouse receipts covering large number the bags identified 
belonging some the successful claimants. was held that these 
warehouse receipts were issued fraudulently, and at- 
tached none the bags the successful claimants. The claim 
Clinton Trust Company was, therefore, disallowed. 

The warehouse operated the bankrupt had, prior February 15, 
1939, been conducted Insular Terminal Corporation, company 
which Carlos Garcia was the president and active head. Eighteen 
the nineteen successful claimants actually. placed this Insular ware- 
house the various bags cocoa beans now sought recovered, and 
received therefor valid negotiable warehouse receipts the Insular 
Corporation for their respective deposits. February 15, 1939, the 
Insular Corporation leased the warehouse the bankrupt, and these 
eighteen claimants thereafter surrendered their Insular receipts, and 
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received exchange identical negotiable warehouse receipts the 
bankrupt. The other successful claimant deposited bags cocoa beans 
the warehouse after had been taken over the bankrupt, and re- 
ceived only the negotiable warehouse receipt the bankrupt. 

The warehouse receipts held the Clinton Trust Company were 
also issued the bankrupt exchange for warehouse receipts pre- 
viously issued the Insular Corporation. These latter receipts had 
been given the Trust Company collateral for indebtedness 
Garcia Sugars’ Corporation and its associated companies amounting 
over $500,000. Garcia, the president the Insular Corporation, was 
also complete control the Garcia companies. The indebtedness 
the Trust Company was long standing and had originally been se- 
warehouse receipts the Insular Corporation for approxi- 
mately 104,269 bags sugar. 

Garcia had, however, sold most this sugar out the warehouse 
without taking the warehouse receipts the Trust Company. This 
left the Trust Company with wholly inadequate security for its indebt- 
edness. There was evidence that the Trust Company knew the short- 
age early December, 1937. Yet nothing was done remedy the 
situation until December, 1938, when Garcia agreed substitute cocoa 
beans for the sugar collateral. Garcia then had the Insular Corpora- 
tion issue three non-negotiable warehouse receipts purporting cover 
78,134 bags cocoa beans, which gave the Trust Company. These 
were the receipts which were later exchanged for the negotiable re- 
ceipts now held the Trust Company. Garcia testified that the Garcia 
Sugars’ Corporation did not own the cocoa beans covered the re- 
ceipts, but that they belonged various depositors the warehouse. 

The evidence offered the successful claimants clearly established 
ownership the bags described the different receipts. The history 
the bags was each case meticulously traced from the place origin 
the warehouse; was shown that the bags each depositor were 
stored and piled separately the warehouse apart from the bags 
other depositors; and the particular bags called for each receipt 
were identified among the bags found the warehouse. 

undisputed that the warehouse receipts originally given the 
Trust Company were fraudulently issued the Insular Corporation. 
They stood for actual deposits cocoa beans the warehouse 
any the Garcia companies the Trust Company but were mere 
duplicating receipts purporting cover property clearly shown be- 
long others. These fraudulent receipts were complete nullities 
against the real owners the goods. Whitney Wenman, C., 140 
901; First Nat. Bank Toledo Shaw, 283, 297. And their 
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subsequent exchange for warehouse receipts the bankrupt way 
changed their character. Merchants’ Nat. Bank Baltimore Rox- 
bury Distilling Co., C., 196 76. The cases involving fungibles 
have application, there was commingling here the bags 
the different claimants. Neither there any basis for estoppel 
against the real owners the property. Interstate Banking Trust 
Co. Brown, Cir., 235 32, certiorari denied 242 632, 
Ct. 15, Ed. 537. Nor the good faith the Trust Company 
all material. Whitney Wenman, supra. 

insisted the Trust Company that the Insular receipts were 
exchanged for receipts the bankrupt pursuant common plan 
which was assented all the receipt holders, and that, therefore, 
all receipt holders became entitled share the common pool bags 
cocoa beans left the warehouse. The difficulty with this contention 
that finds support whatever the record. Smith, the president 
the bankrupt, when witness for the Trust Company, tes- 
tified that knew nothing about any such common plan arrange- 
ment; and the whole manner the exchange indicates that there was 
concerted action the receipt holders but that each acted separately 
without any idea surrendering any existing rights. 

The Trust Company further contends that was unduly restricted 
its proof before the referee. The record shows, however, that the 
Trust Company was given wide latitude putting its case, and 
not think that any error was committed the exclusion evidence. 
The hearings the claims all the claimants consumed consider- 
able period time, and July 17, 1939, counsel for the Trust Com- 
pany announced that was through with his case cocoa beans. The 
hearings thereafter continued, principally with respect molasses, and 
July 21, 1939, counsel for the Trust Company again took the posi- 
tion that had nothing further offer cocoa beans, except possibly 
something had ‘‘inadvertently Then August 1939, 
notice was served behalf the Trust Company that would offer 
further testimony August 1939, with respect cocoa beans. The 
orders awarding cocoa beans the successful claimants had for the 
most part all been signed prior August 1939; this was accord- 
ance with the terms the omnibus order June 16, 1939, which pro- 
vided for separate orders from time time determining claims. 
the hearing August 1939, the referee, however, permitted the 
Trust Company, over objection the successful claimants, introduce 
additional testimony the question good faith, and August 
1939, the order was signed dismissing the Trust Company’s claim. 
satisfied from this showing not only that the Trust Company was not 
unduly restricted its proof, but that further evidence along the lines 
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indicated the offer would have been immaterial, and would way 
have affected the result. 

The petition Clinton Trust Company review the various orders 
the referee all respects denied, and the different orders affirmed. 


WORDS “WITHOUT NOTICE” NOTE NOT 
WAIVE PRESENTMENT AND NOTICE 
DISHONOR 


Fisher Hoke, Supreme Court Oklahoma, Pac. Rep. (2d) 913 


clause note the effect that upon default payment 
interest, otherwise, the entire amount due the note, the 
option the holder, ‘‘shall become once due and payable ‘without 
notice’ does not operate waive presentment the maker and 
notice the indorser for the purpose charging the indorser with 
liability. 


Action note and foreclose mortgage Katie Fisher against 
Hoke and others. From judgment favor the named defend- 
ant, the plaintiff appeals. 

Affirmed. 

Brown Moore and Guy Horton, both Stillwater, for plaintiff 
error. 

Thos. Higgins, Stillwater, for defendant error. 

WELCH, this action plaintiff sought recovery 
promissory note and foreclose the mortgage securing the same. The 
makers and indorser, Hoke, were made parties defendant. The 
makers made answer and the judgment against them the note and 
for foreclosure the mortgage not involved this appeal. The in- 
dorser filed unverified general denial and thereby admitted the execu- 
tion and indorsement the note, but such general denial put issue 
the other material averments plaintiff’s petition necessary show 
right recovery against the indorser. Grimes Tait, Okl. 361, 
810. 

Certain oral testimony concerning presentment and notice dis- 
honor was introduced and the instruments were identified and intro- 
duced evidence. the close the evidence the trial court sus- 
tained demurrer the indorser plaintiff’s evidence. 

From judgment favor the indorser the plaintiff appeals and 
assigns error the action the court sustaining the demurrer. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1065. 
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Sections 11369 and 11388, 1931, Okl. St. Ann. 161 and 
201, provide that presentment for payment and notice dishonor 
necessary charge indorser. Sections 11381 and 11407, 1931, 
St. Ann. 173 and 220, provide that these acts may waived. 
Other statutes provide the manner, place, and time, presentment and 
notice dishonor must made. The plaintiff does not here contend 
that there was proper presentment and timely notice dishonor and 
unnecessary review the oral testimony. There specific 
allegation waiver presentment and notice dishonor the plead- 
ings, nor find any reference thereto the record. However, the 
terms the note and mortgage are embodied petition. 


The plaintiff support the assignment error contends that the 
necessity presenting the note the maker, and giving notice dis- 
honor the indorser, was waived the terms the note and mort- 
gage. 

The note was made payable after period years, but provided for 


the payment interest semi-annually and contained the following pro- 
vision 


any interest coupon, case failure perform any the cove- 
nants contained the mortgage securing said note, then the option 
the legal holder hereof the said principal sum, with the interest due 
and accrued thereon, shall become once due and payable, without no- 
tice, and may collected 


provision like import contained the mortgage. The in- 


dorser was bound the provisions the contract the time his 
indorsement. 


What result was intended the makers the instrument 
brought about the insertion the phrase ‘‘without the 
above provision? The accelerating clause which the phrase appears 
could not effective except upon the happening either the events 
named prior the due date stated, and then only the holder should 
elect make effective. one the enumerated defaults should 
occur prior the stated due date the note the holder was not com- 
pelled declare the note due the date such default. The entire 
note would not ispo facto become due upon the occurrence one the 
enumerated defaults. required affirmative action the part the 
holder effectuate such result. would have elect. think 
the phrase ‘‘without notice’’ was inserted have other meaning 
than that the holder could elect declare the whole sum due and pay- 
able without the necessity giving notice that was making such 
election. After such election the holder the expression would 
have served its full purpose. 


THE BANKING LAW JOURNAL 


apprehend that the holder would have been under necessity 
give notice the maker his election under the terms the accel- 
eration clause even the words ‘‘without notice’’ had been omitted. 
Nevertheless obvious that the framers the note meant more 
than extend absolute freedom the holder the exercise the op- 
tion upon the occurrence one the defaults enumerated. 

find nothing the expression elsewhere the contract that 
would give greater import would excuse the holder, after the 
election, from making proper presentment and demand and giving timely 
notice dishonor before suit, order charge indorser. 

This action was instituted after the due date stated the instru- 
ment and time when the unused acceleration clause had lost its 
force and effect and the phrase ‘‘without notice’’ therein contained had 
lost its purpose. 

the absence expression the contract waiving the require- 
ments made necessary the statutes charge the indorser, and the 
absence evidence that the requirments the statutes had been met 
were excused, the demurrer was properly sustained. 

The judgment affirmed. 


GIFT CONTENTS SAFE DEPOSIT BOX 


Braun Brown, Supreme Court California, Pac. Rep. (2d) 348 


man during his last illness handed the key his safe deposit 
box woman who had been his friend for years saying 
everything the box belongs you.’’ Then turned his 
brother-in-law, who was present, and said: ‘‘Bernard, you hear, 
want Teresa have everything the box.’’ had also expressed 
desire ‘‘make out paper’’ for him sign showing that ‘‘every- 
thing belongs Teresa.’’ was held that this constituted valid 
gift causa mortis and that the donee was entitled the contents 
the box against the administrator the donor. 


Action Teresa Braun against Ben Brown, administrator 
the estate Julius Schmidt, deceased, and another, establish 
gift causa mortis deceased plaintiff certain personal property 
and quiet title thereto, wherein Raymond Assmann proposed inter- 
vention. From judgment for plaintiff, the administrator and another 
and Raymond Assmann appeal, and motion recall writ 
supersedeas was made. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) §602. 
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See, also, 1009. 

O’Connor, County Counsel and Ernest Purdum, Deputy Coun- 
sel, both Los Angeles, for appellant. 

Castruccio and Horace Danforth, both Los Angeles, for 
intervener and appellant Raymond Assmann. 

Marion Wright and Owen Kupfer, both Los Angeles, for 
respondent Teresa Braun. 


PULLEN, pro matters, motion recall writ 
supersedeas and appeal from judgment, are before us. deter- 
mination the appeal will make unnecessary any special consideration 
the motion and will, therefore, direct our attention first the 
merits the appeal. 

The action was brought against the administrator the Estate 
Julius Schmidt, deceased, establish gift causa mortis de- 
ceased plaintiff certain personal property and quiet title thereto. 
This personal property, consisting stocks, bonds, promissory notes, 
diamond ring and bank deposit books during his lifetime belonged 
Schmidt, and was kept safe deposit box bank the city 
Los Angeles. After the death Schmidt, plaintiff attempted take 
over the box and its contents, but upon refusal the bank surrender 
possession her, she turned the key the box over defendant, who 
has previously obtained letters administration the Estate 
Schmidt, and upon the refusal the administrator recognize her 
claim the property brought this action secure the same its 
value. 

The underlying facts revealed the record briefly are that some 
time 1922 Schmidt met Teresa Braun, the plaintiff, church 
bazaar Chicago. was then man about years age and 
unmarried. 1924 plaintiff, then young woman, came California 
with her parents, who established their home Los Angeles. The 
following year Schmidt, who had retired from business, also came 
Los Angeles, and from that time until his last illness spent several 
hours almost every day the company plaintiff, either her home 
accompanying her and from her place employment escorting 
her church and places entertainment. During that time she re- 
ceived from him notes and Easter cards addressed her terms 
friendship and endearment, and more than one occasion proposed 
marriage, which proposals were neither accepted nor encouraged 
plaintiff. 1925 attempted make her gift diamond engage- 
ment ring, which she refused, and 1926 purchased and offered her 
automobile, which she also refused accept. The relationship be- 
tween the two, however, continued very friendly and apparently did 
not abate. 

January 1937, Schmidt complained the sexton his 
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that did not feel well, and later the day suffered 
slight paralytic stroke. The next day was confined his room and 
doctor was called attend him. few days later Mr. Assmann, 
brother-in-law, came over from Long Beach, where was spending 
the winter, and remained with him almost continuously until Schmidt 
was taken hospital January 26th, where remained until his 
death February 11, 1937. 

After Schmidt was confined his room reason illness, Miss 
Braun called upon him almost daily. January 21st she called 
usual. After some conversation about what had occurred that day 
her place employment Schmidt asked his brother-in-law, who was 
present, bring him his purse. thereupon took from this purse 
safe deposit key which handed plaintiff, saying, ‘‘Teresa, every 
thing the box belongs and, turning Assmann, said, 
nard, you hear, want Teresa have every thing the also 
told her that there was more than enough money the box for her 
live and that she would not have work any more. day 
later Schmidt gave plaintiff check for $175, drawn from funds other 
than those the safe deposit box, and gave plaintiff order that 
she might pay his hotel and hospital bills. Plaintiff then took the key 
and kept among her effects her home until after the death 
Schmidt, when, stated above, she gave the administrator and, 
upon his refusal redeliver the key, this action was commenced. 

The trial court confirmed the gift plaintiff and ordered that the 
property delivered her or, the alternative, the value thereof. 
from that judgment that this appeal taken. 

Certain preliminary motions the right Assmann intervene 
have already been before the court and disposed (Braun Brown 
Cal. Sup., 1009), leaving for consideration the ques- 
tion controversy, that is, did Schmidt the 21st day January, 
1937, entertain and express the specific intention then and there give 
plaintiff the property the safe deposit box; and did then and 
there effectuate that intention the delivery that property her, 
divesting himself dominion thereover, and was actuated therein 
the thought death, and did plaintiff accept the same? 

Section 1149 the Civil Code defines gift view death 
which made fear, peril death, and with 
intent that shall take effect only case the death the giver,’’ 
and section 1150 the Civil Code gift presumed view 
death when made during the last illness the giver under 
cumstances which would naturally impress him with expectation 

speedy death. 

The court found true that the 21st day January, 1937, 
Julius Schmidt was the sole owner and the exclusive possession 


a 
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all the property here involved; that the same was kept certain 
safe deposit box, and the sole means access thereto and the contents 
thereof was one key kept possession Schmidt; that during his 
last illness transferred, delivered and handed over plaintiff this 
key and the same time told her was thereby making her gift 
all the contents said box; that such delivery the key and his 
statement thereby made gift and transfer causa mortis plaintiff; 
and that plaintiff accepted said gift and delivery and that such gift was 
unrevoked and remained valid and binding his death. 

Appellant (the administrator) contends that the failure the court 
specifically find that Schmidt acted contemplation death 
reversible error. The finding recited that the delivery the key 
Schmidt gave plaintiff, causa mortis, all his interest the property. 
the adverbial use the words ‘‘causa mortis’’ there embodied 
the finding all the elements the influence the thought death 
connoted such words, making the finding adequate. 

The evidence fairly establishes that the gift was made Schmidt 
during his last illness, and there can little doubt from the evidence 
that the surrounding such illness impressed him with 
the expectation death, and, the delivery the key and his state- 
ment plaintiff intended set over plaintiff all his interest 
the property. 

the time the making the gift Schmidt was ill bed his 
hotel room; had suffered stroke and had told certain friends that 
was not feeling well. was arranging hospital and had 
made provision for plaintiff pay his hotel and hospital bills. His 
brother-in-law, realizing the seriousness his condition, had left his 
place abode Long Beach and had cot moved into the room 
Schmidt, could near him all night; was times delirious; 
doctor had examined him and advised hospital care. was then 
‘about years age and had never theretofore been sick. left the 
hotel January 26th and died days later. Such circumstances could 
not but have caused even the most optimistic men contemplate 
some degree least the fact death. Realizing, however, that under 
such circumstances any reference discussion death universally 
avoided the patient, his friends and the doctor, section 1150 the 
Civil Code declares that gift made during the last illness under 
circumstances which would naturally impress one with expectation 
speedy death presumed gift view death. This pre- 
sumption evidence and sufficient establish the fact unless re- 
butted. 

But the fear impending death not sole essential element 
gift causa mortis. The code predicates such gift either contempla- 
tion death peril death; and pointed out Donovan 
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Hibernia Savings Loan Society, Cal. App. 489, 265 995, while 
one may make general statements the effect that feeling fine, yet 
his condition may known him critical. One may realize him- 
self peril death and yet not expect die. may still 
believe his chances live are greater than his chances die, yet pru- 
dently takes steps adjust his affairs case death. Knight 
Tripp, 121 Cal. 674, 267, 268, Mrs. Cook was about undergo 
operation. She sent for her friend, the defendant, and instru- 
ment writing attempted convey him various personal property. 
considering whether there was gift causa mortis, the court said: 


Cook was invalid, years age, and must assumed 
that she had least hope that she would come safely out the sur- 
gical operation that she was about undergo, and that her life would 
prolonged thereby. Her disposition the property was evi- 
dently made contemplation her death under the surgical operation, 
but was not necessary for her state that fact one its terms. 
the under which was made were such author- 
ize such conclusion, will treated the same had been stated 
her.’’ 


Both the circumstantial evidence and the presumption raised the 
provisions the code are sufficient support the finding that the gift 
Schmidt respondent was made him contemplation death 
and was gift causa mortis. 

next urged appellant that there substantial evidence 
the record support the finding that Schmidt had the intent 
then and there give plaintiff the contents the safe deposit box, 
did anything effectuate delivery, that plaintiff accepted the 
same. 

the intent, find that when Schmidt handed the key plain- 
tiff said, ‘‘Every thing the box belongs you,’’ and also said 
plaintiff that she wouldn’t have work any more, there would 
enough money there for her live on, and, calling upon his brother- 
in-law witness, said, ‘‘Bernard, you hear, want Teresa have 
every thing the box.’’ Here are words present donation, accom- 
panied the delivery into her hands the means access the prop- 
erty the presence witness particularly enjoined act such. 

The mother plaintiff her broken English testified con- 
versation with Schmidt some five six days after the delivery the 
key, wherein Schmidt, according her, said, ‘‘Yes, every thing what 
have the box belongs Teresa; told her that all the time,’’ and 
also testified that that time Schmidt ‘‘asked Bernard make paper 
out for that want sign that every thing belongs 
which Bernard replied, ‘‘We the hospital, then you can make out 


| 

| 
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all the papers what you want.’’ She also said Schmidt said, ‘‘Every 
thing was the box—give 

Appellant (the administrator), analyzing this testimony, claims 
find express direct words gift giving, nor any clear expres- 
sion intent that what had theretofore been the property Schmidt 
then and there passed from him into the sole ownership plaintiff. 
cannot fairly required that words spoken one during one’s last 
illness fear death shall grammatically correct com- 
prehensive would language used under different circumstances, 
nor should the words one whom the use English obviously 
effort outweigh other circumstances the case. All that required 
that appropriate words gift used, and such words are here 
found. Nor, said Mellor Bank Willows, 173 Cal. 454, 160 
567, 568, need the intention give manifested solely the par- 
ticular words employed the donor: ‘‘It question fact 
determined like other questions fact upon all the evidence the 
situation the parties, their relationship, the 
surrounding the transaction, the apparent purpose making the gift, 
the words spoken the time, and the like. [Citing cases.] the words 
accompanying the delivery the thing can said expressive 
gift, and, the light the consistent with the in- 
tention give, the execution the gift 

Appellant stresses the fact that more than one occasion after 
saying plaintiff, ‘‘Every thing the box belongs re- 
peated others, among them the mother, ‘‘Every thing what have 
the box belongs indicating some future contingency. 
With this cannot agree. Schmidt knew that had not actually 
handed plaintiff the physical possession the contents the box. 
knew that some future time she would actually possess herselfi 
them. was, therefore, that future event and not the gift itself 
upon which his mind dwelt. So, also, the desire Schmidt sign 
paper some kind confirm the fact that had made gift re- 
spondent way affects the validity the gift. Crane Rear- 
don, 217 Cal. 531, 49, 50, was said, ‘‘The evidence, fairly 
considered, points the conclusion that the donor intended part 
with title the time manual delivery, and his expressed desire 
‘sien over’ was simply for the purpose facilitating the transfer, 
making possible for the donee have the same entered the books 
the 

Assuming, appellant does, that the language used Schmidt was 
ambiguous, and that some extrinsic evidence was necessary clarify 
his intention, such found the relationship plaintiff and the de- 
the proposals marriage, the declaration affection donor, 
statements that intended give her his property and that she would 
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not have work, the absence immediate family close relatives 
Schmidt who might otherwise natural objects his bounty, his 
illness, all have force explaining the acts the donor, even his 
words could considered ambiguous. Furthermore, the intent with 
which act done question fact determined from all 
the evidence the case and finding thereon the trial court will not 
disturbed. Mutual Benefit Life Ins. Co. Clark, Cal. App. 546, 
254 306; Union Mutual Life Ins. Co. Broderick, 196 Cal. 497, 238 
1034. So, also, find some support for the claim plaintiff 
that was the intention Schmidt then make immediate gift 
the contents the deposit box her the fact that that time 
did not direct her pay his hotel and hospital bills out any funds 
the box, but had clerk from different bank call and make out 
check for the $175 necessary care for his expenses. 


Appellant contends that plaintiff has failed establish delivery. 
are here dealing with personal property locked deposit box. 
The box was not capable manual delivery, therefore, the well-recog- 
nized rule that valid gift may made under such circumstances 
the transfer the key thereto applicable. Estate Escolle, 134 
Cal. App. 473, 860. Nor can any rule regulation the 
depository affect the validity the gift plaintiff. Donovan Hi- 
bernia Cal. App. 489, 265 995. The court found that 
the sole means access the deposit box was one key which was 
the possession Schmidt; that during his last illness handed over 
plaintiff this key and the time stated her that was thereby 
making gift her all the contents the box. With the evidence 
the record supporting the finding, there can question 
the divestiture dominion. Appellant makes some point second 
key. This key, however, was locked the box and was accessible the 
one alone who had control the Schmidt key. This second key may, 
therefore, dismissed from consideration. 

Lastly, appellant claims that because plaintiff did not exercise her 
authority using the key and taking possession the property before 
the death Schmidt the gift never became effective and failed for lack 
Wilson Crocker First National Bank, Cal. App. 
627, 1208, was contended but unsuccessfully that because 
donee had not assumed dominion and withdrawn money from the bank 
prior the death the donor the gift was incomplete. Paddock 
Fonner, Cal. App. 652, 258 423, although the gift failed be- 
lack donative intent, the court held that the acceptance was 
sufficient the donee received the bank book and order and took into 
his possession the means obtaining the funds deposit; and that 
later offered turn over the administratrix the estate the bank 
book for the purpose adjudication dispute did not affect the 
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validity the gift far acceptance was concerned. the same 
effect was the holding Estate Elliott Teresa Salandra, 312 Pa. 
493, 167 289, 360, where the donee turned over the keys 
the deposit box the administratrix prior suit. 

This cause has been very fully and diligently presented. All the 
points presented appellant have not been commented upon, what 
have said makes further discussion unnecessary. The motion re- 
the writ supersedeas, having now become functus officio, dis- 
missed. The judgment should affirmed and ordered. 


TAXATION TRUSTS MADE CONTEM- 
PLATION DEATH 


Harris Trust Savings Bank United States, United States Court 
Claims, Fed. Supp. 876 


man executed trust agreement, transferring the trust 
large quantity securities, stating his lawyers that his purpose 
was, part, relieve himself the burden handling this por- 
tion his estate and, part, put the management after his 
death hands considered more capable than those his wife 
and daughter. This was done after the settlor had developed heart 
disease which required his confinement bed. died about two 
and half years later from heart ailment which was unconnected 
with the one from which was suffering the time the execu- 
tion the trust. was held that the trust was created ‘‘in con- 
templation death’’ for estate tax purposes under Section 302(c) 


Suit the Harris Trust Savings Bank and another, executors 
the estate Albert Fay, deceased, against the United States re- 
cover back additional estate taxes assessed the commissioner against 
the estate. 

Petition dismissed. 

This suit recover additional estate taxes assessed the Com- 
missioner against the estate the plaintiffs’ testator, resulting from 
the inclusion his gross estate the value property included 
trust instrument executed the decedent more than two years prior 
his death, the theory that the trust was executed contemplation 

Decedent was employed Swift Company for about years, 
and for many years prior his retirement therefrom was its traffic 


NOTE—For similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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manager. retired from Swift Company 1926 1927. the 
time his retirement and for about one year thereafter was vice- 
president South Side Trust Savings Bank Chicago. the time 
his death, decedent was large stockholder and director City 
Ice Fuel Company and number other corporations. 

1926 1927 the decedent discussed with members his family 
and with others, including his lawyers, the creation trust for the 
disposition about one-half his property. declared his purpose 
doing be, part, relieve himself the burden handling 
this portion his estate, and insure income for himself and family 
during his life and, part, put the management after his death 
hands considered more capable than those his wife and daugh- 
ter, and thus insure them income after his death. However, 
did not create trust this time, until June 12, 1930. During this 
period was spending about one-half his time away from his head- 
quarters, principally California the winter and Michigan the 
summer. 

Upon decedent’s retirement 1926 1927 continued his pri- 
vate business activities, devoting the mornings his work, and about 
three afternoons the week golf. Except for occasional minor ail- 
ments enjoyed good health until about the year 1930. 

spent the winter 1929-1930 California. While there con- 
sulted physicians, who advised him that had arteriosclerosis and myo- 
degeneration. 

Upon his return Chicago March, 1930, consulted his family 
physician, who confirmed this diagnosis. This physician found that 
decedent had much enlarged heart, with two murmurs, marked weak- 
ness heart action, and marked lowering blood pressure. pre- 
seribed that the decedent entirely forego any athletic activities, and 
that remain absolutely bed for six weeks. was even prohibited 
from going the bathroom. After the expiration this six weeks, 
sometime May, 1930, was allowed with gradually increas- 
ing activities. After another period from four six weeks these 
restrictions were largely removed, and June, 1930, decedent was per- 
mitted his summer home Michigan, where resumed the 
playing golf, almost daily. Before going Michigan, however, 
secured from his physician Chicago the name physician his 
summer home, Wequetonsing, Michigan, whom might consult neces- 
sary. did consult this physician July 1930, and subsequent 
times during the summer. did not inform this physician his 
heart trouble, nor was examined therefor except superficially. 
such trouble was found result this examination. 

Decedent did not follow strictly the instructions his family physi- 
cian Chicago, and did not seem concerned about his physical condi- 
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tion but, the contrary, appeared believe that there was nothing 
seriously wrong with him. 

Myocardial degeneration curable disease and the fact that 
was suffering therefrom and from arteriosclerosis was not sufficient 
cause decedent reasonably believe that death would probably ensue 
therefrom. 

Later the year 1930 the decedent developed angina pectoris, but 
there was indication this disease that might develop when 
decedent was put bed March, 1930, the time executed the 
trust instrument question. 

The decedent died angina pectoris January 22, 1933. 

Shortly after was permitted get from bed and while still 
under the care his physician, decedent resumed his consultations with 
his lawyers relative the creation the trust, later executed June 
12, 1930. his attorney represented that had variety bonds 
and municipal securities that desired placed trust; that did 
not have the time devote their administration, keep track the 
interest payments and substitutions that should made from time 
time and that desired pass that burden somebody who had 
the necessary statistical facilities. 


The conditions the trust were finally determined upon and 
bodied the instrument. That instrument, executed the decedent 
donor June 12, 1930, was irrevocable trust agreement, with Chicago 
Title Trust Company trustee, and provided for the transfer, 
trust, numerous municipal bonds the aggregate par face value 
approximately $850,000 and for the payment the net income from 
the trust the donor during his lifetime, and, after his death and dur- 
ing the lifetime Jennie Fay, wife the donor and long she 
should live, Jennie Fay, and after the death the donor and his 
wife, and during the lifetime Helen Fay Hunter and long she 
should live, Helen Fay Hunter; and provided, further, that upon 
the death the last survivor the donor, his wife and his daughter, 
the trust created said agreement should terminate, and the principal 
thereof and all undistributed income therefrom should distributed 
among the surviving issue, any, Helen Fay Hunter such pro- 
portions and amounts she, deed her last will, should appoint 
under clause the trust agreement, and the event her failure 
exercise the power appointment, then and among her issue 
proportions and amounts the survivor the donor and his wife, 
deed will, should have appointed under clause 11; and, the event 
the termination the trust power appointment, aforesaid, 
should have been effectively exercised, the remainder the trust estate 
should that time transferred, paid over and delivered and among 
the surviving issue, any, the donor’s daughter, and the issue 
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deceased issue, equal parts per stirpes, and the event that the 
termination the trust, aforesaid, lawful issue the donor’s 
daughter should surviving, the entire corpus thereof, distributable 
aforesaid, should transferred, paid over and delivered Garrett 
Biblical Institute, corporation the State Illinois, upon certain 
terms and conditions set forth clause 

Albert Veeder, Chicago, (Francis Baldwin and Henry 
Veeder, both Chicago, the briefs), for plaintiffs. 

Sheppard, Washington, C., and Samuel Clark, Asst. 
Atty. Gen. (Robert Anderson and Fred Dyar, Sp. Assts. Atty. 
Gen., the briefs), for the United States. 

WHITAKER, J.—The question here involved whether not 
certain trust executed the decedent June 12, 1930, was executed 
contemplation death, the sense that phrase used Section 

this date June 12, 1930, the decedent executed irrevocable 
trust the Chicago Title and Trust Company, trustee, providing 
for the transfer it, trust, municipal bonds the approximate 
face value $850,000. This was approximately equal the value 
the property remaining the decedent’s hands the time his death. 

the time the execution the trust the decedent was about 
years age and was suffering from arteriosclerosis and myocardial 
degeneration. died January 22, 1933, about two years and six 
months after the execution the trust, from angina pectoris. the 
time the execution the trust instrument there were symptoms 
this disease. 

Upon that decedent was suffering from arteriosclerosis 
and myocardial degeneration, his physician put him bed and allowed 
him take exercise whatever, not even the extent going the 
bathroom. was confined for six weeks. After the lapse this 
time was permitted get and gradually increase his physical 
activities, and after several weeks more was permitted his 
summer home Wequetonsing, Michigan, and resume the playing 
golf, which was very fond. 

The trust was executed while the decedent was under the care his 
physician, but apparently after the first six weeks absolute quiet. 

Although his physician had prescribed such complete cessation 
physical activity, the decedent, all outward appearances, any rate, 
was not all alarmed about his physical condition; but, the con- 
trary, treated lightly, and insisted that was foolish for him 
put bed. 

Myocardial degeneration curable disease. The treatment for 
complete rest. 

The execution this trust was not first conceived while the decedent 
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was confined his bed 1930, but had been previously discussed 
him with members his family, his lawyers, and others far back 
1926 1927, time when was good health. 

1926 1927 his declared motive for contemplating the execution 
trust instrument was twofold. was, first, order relieve him- 
self the burden keeping track his securities, and insure 
income for himself and family during his lifetime. Secondly, was 
for the purpose putting the management his property after his 
death the hands those whom considered more capable than his 
wife and daughter, and thus insure income for them after his 
death. 

When actually executed the trust the only reason assigned for 
doing was that desired shift from himself others who had 
the necessary statistical facilities the burden keeping track the 
interest payments and the substitutions that should made from time 
time. doubt was actuated part also the motive expressed 
him 1926 1927, which was put the management his prop- 
erty after his death the hands those considered more capable 
than his wife and daughter, and insure for them income after 
his death. Not only this fair inference from the fact had had 
such motive when had previously contemplated such trust, but 
also from the fact that the instrument executed accomplished this pur- 
pose. 

These are the essential evidentiary facts from which the ultimate fact 
and conclusion must drawn. 


This case not free from doubt, but after careful consideration 
conclude that the thought death was the impelling motive for the 
the trust. are driven this conclusion these con- 
siderations: 1926 1927 the decedent, when good health, con- 
templated the creation trust such later executed. that 
time was actuated two motives. One was relieve himself 
the burden administering his securities, determining when dis- 
card some and substitute others, ete. This motive was not induced 
thoughts death. The other was put his property the hands 
those whom considered more competent handle after his death 
than his wife and daughter. This motive was induced thoughts 
death. Which was then the dominant controlling motive, not 
know. 

Both motives combined, however, were not sufficient induce him 
that time carry out his contemplated plan. did nothing about 
for three four years and not until had developed heart disease, 
which necessitated absolute physical inactivity, even the extent not 
getting out bed the bahroom. was bed with this disease 
for six weeks. Shortly after getting up, regimen restricted ac- 
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tivity, executed the trust contemplated three four years before. 
took action only when had developed heart trouble, not neces- 
sarily fatal, but which had condemned him six-weeks’ period 
absolute physical inactivity. 

This action inconsistent with the idea that treated lightly his 
ailment. our opinion the thought that tipped the scales and finally 
induced him the thing had been contemplating for three 
four years was this heart trouble. 

The fact that died from heart trouble unconnected with the 
one from which was then suffering seems immaterial. The ma- 
terial consideration the effect created decedent’s mind the heart 
trouble with which was then suffering. This believe was the 
inducing motive for the creation the trust. so, under the authority 
Wells United States, Ct. Cl. 485, 998; United States 
Wells, 283 102, Ct. 446, Ed. 867; and Becker 
St. Louis Union Trust Co., 296 48, Ct. 78, Ed. 35, the 
trust must held have been created contemplation death. And 
this true, think, notwithstanding the fact that one his motives 
was consistent with thoughts life, because the motive that impelled 
him the time, the dominant motive, was one induced the precari- 
ous condition his health. 

Plaintiffs are not entitled recover, and the petition therefore 


AGREEMENT AMONG BANKS AID FAILING 
BANK 


McCoy Adams, United States District Court, Pennsylvania, 
Fed. Supp. 815 


agreement among several banks certain locality during 
economic depression, make specific contributions toward restor- 
ing the impaired capital one their number enable con- 
tinue business, valid and The purpose such 
agreement not merely aid struggling bank. The agreement 
primarily intended protect the contributing banks from the pos- 
sibility having runs made them should the failing bank close. 


Suit Arthur McCoy and others, trustees the Shillington 
Bank, against Harvey Adams, receiver the Farmers National 
Bank Trust Company Reading for deposit the Shillington Bank 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §176. 
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the Farmers National Bank Trust Company, wherein defendant 
filed counterclaim. 


Judgment for the plaintiffs. 


WELSH, J.—The liquidating trustees the Shillington Bank 
brought this suit against the defendant receiver the Farmers National 
Bank and Trust Company Reading the Common Pleas Court 
Berks County. The action was thereafter removed this Court and 
affidavit defense and counter-claim were filed the defendant. 
Trial was had before the Court without jury. 

The Shillington Bank, formerly doing business suburb Read- 
ing, was examined the State Banking Department January, 1932. 
The examination disclosed impairment deposits, which caused the 
Secretary Banking require the deficiency met forthwith. 
effort meet the requirement, the officers the bank took the 
matter with the Reading Clearing House Association, composed sev- 
eral local banks, and with the Peoples Trust Company, bank the 
neighboring borough Wyomissing. The conferences resulted 
written agreement made March 29, 1932, between the Shillington Bank 
beneficiary, and the eight local banks, including the Farmers Na- 
tional Bank and Trust Company, 

The agreement set forth that Whereas, the results such situa- 
tion might seriously affect the general banking situation the County 
Berks, and for the benefit the contracting parties this agree- 
ment prevent such results,’’ each the eight banks would agree 
$12,500 toward the rehabilitation the Shillington Bank, 
which sums were deposited the beneficiary the respective 
banks. consideration therefor, the holders 69% 
the stock the Shillington Bank joined the contract and agreed 
deliver their stock (less qualifying shares) trustee for the contribut- 
ing banks, with option him purchase the shares within five years 
for the sum one dollar. The agreement was authorized and approved 
the Boards Directors the Shillington Bank and Farmers Na- 
tional Bank and Trust Company. 

pursuance the agreement each the contributing banks de- 
livered the Shillington Bank deposit book showing deposit 
$12,500 favor the Shillington Bank. This was done substantial 
compliance with the provision the agreement requiring payment 
the beneficiary bank, and the deposit the respective contributing 
banks. 

March 1933, the general bank holiday which caused 
all banks suspend business. March 1933, the conservator 
the Farmers National Bank and Trust Company paid the Shilling- 
ton Bank, which did not reopen after the bank holiday, its de- 
posit $625. Later the Farmers National Bank and Trust Company 
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went into receivership and Edward Nolan was appointed receiver. 
The Shillington Bank filed with the receiver formal proof claim 
for the balance its deposit, $11,875, and issued certificate ac- 
knowledging that legal and satisfactory proof had been made and that 
the Shillington Bank was the Farmers National Bank and 
Trust Company that amount. October, 1934, and April, 1936, 
the receiver paid dividends the Shillington Bank totalling $5,343.75, 
and March 15, 1937, further dividend $1,187.50 was declared, 
but has not been paid. The defendant, present receiver the 
Farmers National Bank and Trust Company, refused pay the latter 
dividend the liquidators the Shillington Bank, and the present suit 
resulted. 

The defendant’s refusal pay the last dividend based the 
contention that the agreement March 29, 1932, was ultra vires 
the Farmers National Bank and Trust Company, that there was con- 
sideration for the deposit, and that the certificate the former receiver 
not valid acknowledgment the obligation. Defendant his 
counter-claim also seeks recover the amount the dividends pre- 
viously paid. The facts recited are not dispute, and the only issues 
raised are those concerning the validity the agreement, the considera- 
tion therefor, and the effect the former receiver’s certificate acknowl- 
edging the deposit obligation the plaintiffs. 

These facts call mind the very serious conditions that 
existed just prior and the time the suspension all banking 
operations March, 1933. Many banks were serious desperate 
position, and all were fearful excessive demands runs the de- 
positors and the disastrous effect forced liquidation assets meet 
those demands. became necessary for financial institutions com- 
bine their resources many ways order support the weaker banks 
and restore the confidence depositors. The plan and agreement 
adopted the banks involved the present suit were line with the 
efforts made similar institutions for the same purposes. They were 
not merely aid struggling bank, but were primarily intended 
protect the contributing banks that runs them might avoided. 
Their action was prompted what appeared self-preservation 
period financial distress and think the purpose was quite proper. 
The Farmers National Bank and Trust Company joined with the other 
banks assuming common obligation with the view serving their 
mutual and respective purposes. The Shillington Bank and the stock- 
holders performed their obligations imposed the agreement and ac- 
tually transferred their stock the Trustee who later exercised his 
option purchase the same. The fact that the stock was ultimately 

found have little value unimportant; was what the parties 
contracted for the time the agreement and was, addition 
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mutual self-preservation, the legal consideration which bound the de- 
fendant. 

The question whether such contract ultra vires appears 
have been adequately passed upon other Courts which hold that 
contract, under which one group banks assumes obligation 
give funds another bank which difficulty, not ultra vires. 
national bank given, addition specific powers, such incidental 
powers shall necessary carry the business banking, and 
the assumption obligation which can reasonably construed 
necessary serve preserve the business therefore within its powers 
and not ultra vires. Trust Company New Jersey Jefferson Trust 
Co., 1936, 732, 656. Contracts guaranteering the 
losses struggling bank, made protect and preserve the banking 
businesses the guarantors and save them from possible loss and 
financial ruin, are enforceable when properly authorized and adopted. 
Southern Exchange Bank First National Bank Dublin, 1928, 
Ga. App. 612, 141 323; O’Connor Bankers Trust Company, 159 
920, 289 252. believe that the agreement ques- 
tion was made primarily for the purpose serving and protecting the 
banking business the Farmers National Bank and Trust Company 
and the other contributing banks and that was not ultra vires. The 
amount represented the deposit was not out proportion the 
probable damage, nor the normal responsibility the banks ques- 
tion. Having thus determined that the agreement supported 
adequate consideration and that was within the powers Farmers 
National Bank and Trust Company, follows that the certificate 
the receiver acknowledging the obligation also valid and binding. 

The defendant’s requests for findings fact are, far they 
our recital facts, Our conclusions the legal 
issues are follows: 


The Farmers National Bank and Trust Company Reading was 
February 28, 1933, indebted the Shillington Bank the sum 
$12,500 representing deposit that sum made pursuance the 
agreement March 29, 1932. 

The said agreement was entered into for good and valuable con- 
sideration and was not ultra vires the Farmers National Bank and 
Trust Company. 

Plaintiffs are entitled the dividends the deposit the Shill- 
ington Bank the Farmers National Bank and Trust Company and 
judgment may entered for the plaintiffs and against the defendant 
for $1,187.50 representing dividend declared March 15, 1937, with in- 
terest. 

Judgment may entered for the plaintiffs and against the de- 
fendant the counter-claim. 
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JOINT CHECKING ACCOUNT—JOINT STOCK 
CERTIFICATE 


Estate Archibald Gardner, Surrogate’s Court, Westchester County, 
New York 


The owner checking account had transferred new 
checking account the joint names himself and his wife. Both 
parties signed ‘‘Joint Account which provided 
that each shall have complete and absolute authority over 
the whole any part thereof during our joint lives, and that the 
entire right, title and interest therein shall vest the All 
subsequent deposits except one small item were made the husband. 
The husband drew more than 1,500 checks against the deposit. The 
wife drew checks against the account until after the husband’s 
death, when she withdrew the entire balance amounting $10,- 
847.53. was held, under Section 134, sub. the New York 
Banking Law, the absence direct evidence contrary inten- 
tion, that the deposit belonged the surviving wife and not the 
husband’s estate. 

husband purchased 100 shares Union Railroad Com- 
pany stock, the certificate being issued the name his wife. Dur- 
ing the husband’s lifetime, the wife received all dividends the 
stock. There was evidence that the husband had told one person 
that was purchasing the stock for his wife. After his death the 
certificate, indorsed blank the wife, was found joint safe 
deposit box enclosed envelope upon which was written ‘‘the 
property the husband. was held that the 
stock belonged the surviving wife. 


Powell Crichton, attorney for executor, Harry Loeb Mostow, coun- 

Monteith Gilpin and Jerome Gedney, attorneys for respond- 
ent, Israel Machtey, counsel. 


MILLARD, discovery proceeding brought the execu- 
tor testator’s estate for the purpose determining the ownership 
bank account The Chase National Bank New York City and 
one hundred shares Union Pacific Railroad Company stock. 

appears from the evidence that testator carried regular check- 
ing account The Chase National Bank from October 1914, until 
August 22, 1932, when this account was closed and new one opened 
the names decedent and his wife. accomplish this change, the 
testator and his wife executed and acknowledged instrument the 
following form: 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §§459, 602. 
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“JOINT ACCOUNT DECLARATION 


hereby severally declare and state THE CHASE 
TIONAL BANK THE CITY NEW YORK, that any and all 
securities and moneys now held hereafter received said bank, for 
our for account either us, and the proceeds and in- 
derived from any such securities, are and will our joint prop- 
erty; that each shall have complete and absolute authority over 
the whole any part thereof during our joint lives, and that the en- 
tire right, title and interest therein shall vest the survivor. 

terms this declaration shall binding upon our several 
heirs, next kin, and iegal representatives. Dated 19th day August, 
1932. 

Gardner 
Gardner’’ 


The signature card pertaining this account contains the typewrit- 
ten names ‘‘A. Gardner and/or Dorothy Gardner’’ together with 
specimen signature each. The reverse side this card contains 
the date August 22, 1932, together with certain printed matter. These 
two instruments were filed simultaneously with The Chase National 
Bank and the account opened August 22, 1932. 

conceded that the initial deposit this account was made 
transferring the balance remaining the credit testator his old 
account. further conceded that all subsequent deposits, with the 
exception one small item, were made the testator and that al- 
though drew more than fifteen hundred checks against the account, 
his wife drew none until after his death, when she withdrew the entire 
amounting $10,847.53. 

satisfied from the evidence that the account question was 
created substantial compliance with Section 134, subd. the Bank- 
ing Law. The parties thus became joint tenants with the right owner- 
ship the survivor unless contrary intention was shown have 
existed the time the account was opened. direct evidence 
eontrary intention has been shown. The executor relies proof 
the fact that testator exercised practically complete control over the 
account during his lifetime, together with the fact that substantially 
all moneys deposited the account belonged the testator. Matter 
Fenelon, 262 308, 311, the Court stated: 


not the pass book which governs, for that word not used 
the statute. the ‘making’ the deposit statutory form which 
controls. How, then, that think the deposit 
made when the initial deposit moneys are paid over, with instructions 
the same certain form and the deposit accepted and 
eredited directed.’’ 


Although the Court that case was considering savings bank 
think the rule enunciated equally applicable commercial 
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accounts. When, transaction between husband and wife, husband 
takes the title personal property out his own name and shares 
with his wife, has been held that presumption arises that intended 
upon his wife the right survivorship. Matter Blumen- 
thal, 236 448, 453, and cases therein cited. 

therefore hold, upon all the evidence, that Dorothy Gardner 
became the owner and entitled possession the entire balance 
funds remaining the bank account question. 

The certificate for one hundred shares Union Pacific Railroad 
Company stock was purchased the testator the month Septem- 
ber, 1921, and issued, presumably his direction, the name his 
wife, Dorothy Gardner. After decedent’s death, this certificate was 
found safe deposit box which both testator and his wife had ac- 
cess. This box also contained large number securities which were 
the property decedent, well several articles jewelry 
and other property belonging the respondent. The evidence shows 
that the respondent received all dividends paid the Union Pacific 
stock since the date its purchase, and that decedent had told one 
witness, business associate, prior its purchase, that was buying 
the stock for his wife. The reverse side this certificate bears the 
endorsement Dorothy Gardner, blank, the date, March 15, 1923, 
and the signature witness who was not produced. The certificate, 
when removed from the safe deposit box, was enclosed manila en- 
velope upon which was written ‘‘the property The 
latter being self-serving declaration entitled weight deter- 
mining the ownership the stock certificate. The executor has failed 
establish his claim the certificate question, and accordingly 
hold the ownership thereof Dorothy Gardner. 

Settle order. 


STATUTORY LIABILITY NATIONAL BANK 
STOCKHOLDERS 


Federal Deposit Insurance Corp. Gunderson, United States Circuit 
Court Appeals, Eighth Circuit, 106 Fed. Rep. (2d) 633 


Under the Federal statute, Code 64a, the statutory 
double liability, previously imposed, ceases with respect all shares 
national bank stock ‘‘issued after June 16, 1933.’’ national 
bank change its capital structure 1935. Among other 
things, reduced its common stock from $100,000 $50,000. 
The outstanding common shares were turned the bank and 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §1440. 
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celled and new certificates representing the reduced capital were 
issued. Cash the amount par was paid for the new shares. 
The four defendants were among the purchasers the newly issued 
stock. Two them had been stockholders prior the capital re- 
organization and two were new stockholders. was held that these 
shares were ‘‘issued after June 16, within the meaning the 
statute and that none the defendants was subject the statutory 
liability. 

This affirms the decision the United States District Court 
(S. D.), Fed. Supp. 293, which was published the June, 1939, 
issue The Banking Law Journal page 419. 


Appeals from the District Court the United States for the District 
South Dakota; Lee Wyman, Judge. 

Four actions the Federal Deposit Insurance Corporation, re- 
ceiver the First National Bank Centerville, South Dakota, against 
son. From four judgments the District Court, Federal Ins. Corpora- 
tion Henrich, Supp. 293, favor the defendants, the plain- 
tiff appeals. 

Affirmed. 

James Kane, Washington, (Francis Brown, Wash- 
ington, C., Frank Wickhem, Los Angeles, Cal., and Raymond 
Hust, the brief), for appellant. 

Tom Kirby, Sioux Falls, (Boyce, Warren Fairbank, 
Sioux Falls, D., and Lee Cope, Yankton, D., the brief), for 
appellees. 

Before Gardner, Sanborn, and Woodrough, Circuit Judges. 


GARDNER, J.—These are appeals from four separate judgments 
dismissing four actions brought appellant against the respective ap- 
pellees enforce alleged stockholders’ liability closed and in- 
solvent national bank. The appeals have been consolidated. shall 
refer the parties they appeared below. 

The actions, stipulation the parties, were tried the court 
without jury, and the facts were stipulated. The court adopted the 
facts stipulated its findings, and filed conclusions law which 
denied plaintiff recovery. 

The First National Bank Centerville, Centerville, South Dakota 
was organized national banking association June 1900. op- 
erated and carried general banking business from the date its 
organization until December 19, 1936. Prior March 26, 1935, the 
outstanding common stock the bank consisted 1,000 shares the 
par value $100 per share. March 26, 1935, the bank, legal 
manner, changed its capital structure issuing preferred stock the 
amount $75,000, all which was issued and purchased the 
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Reconstruction Finance Corporation, and reducing its common capi- 
tal stock from $100,000 $50,000. The increase preferred stock, 
well the decrease common stock, was duly approved the 
Comptroller the Currency May 31, 1935. effecting this change, 
the outstanding certificates evidencing 1,000 shares the common 
stock, were turned into the bank and cancelled, and new cer- 
tificates evidencing 500 shares common capital stock were issued 
and accepted the defendants these cases, each whom paid the 
bank sum equal the full par value the shares evidenced 
the certificates issued and delivered. Two the defendants had 
been stockholders the bank before the capital reorganization, while 
the other two defendants had not been stockholders, nor otherwise con- 
nected with before that time. The new certificates bore printed 
legend reading: ‘‘This certificate Common Capital Stock issued 
subject the provisions Section 5151, United States Revised Statutes, 
amended, and Section the Federal Reserve Act, amended 

December 19, 1936, the bank having closed its doors order 
the Comptroller the Currency, the plaintiff was appointed and 
duly qualified receiver the bank. February 1937, the Comp- 
troller the Currency ordered and made assessment and requisition 
the shareholders the bank the amount 100% the par value 
the shares capital stock owned shareholders the time the 
suspension the bank, and ordered that the same paid before 
March 1937. Payment was duly demanded the defendants, which 
demand was refused, whereupon these actions were commenced re- 
cover the amounts the assessments against them. 

The defendants Nellie Gunderson and Gunderson had been 
stockholders the bank prior the time the shares which formed the 
basis the present actions were issued, whereas the defendants 
Henrich and Henrich held stock the bank prior the time 
the shares which formed the basis these actions were issued, and they 
were not connected with the bank any capacity whatever. The shares 
owned each the defendants were sold the bank May 31, 1935 
for full par value the defendants, who paid the same cash. 

The defendants contended the court below, and adhere the 
contention here, that the shares stock owned them were issued 
after June 16, 1933, and hence, were not subject assessment liability 
because the provisions Section the Banking Act 1933, 
Stat. 189, 64a. Plaintiff contends these appeals, 
did the lower court, that the statute did not apply. The issue 
presented purely one law, and its solution dependent upon the 
construction the statute. This statute provides: ‘‘The additional 
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liability imposed upon shareholders national banking associations 
the provisions section 5151 the Revised Statutes, amended, and 
section the Federal Reserve Act, amended (U. C., title 12, 
Sees. and 64), shall not apply with respect shares any such 
association issued after the date enactment this Act.’’ 

The act was approved June 16, 1933. the contention plaintiff 
that the words ‘‘shares issued,’’ used the statute, mean shares 
common stock issued banks organized after June 16, 1933. 
conceded each the parties that there distinction between the 
certificate issued shareholder and the ‘‘share’’ issued him. The 
distinction recognized the authorities. share stock the 
actual property the shareholder, while the stock certificate merely 
the authentic evidence the stockholder’s ownership shares. Com- 
Ed. 835, Ann. Cas. 981; Farrington State Tennessee, 
679, Ed. 558; Holland Duluth Iron Min. Development Co., 
Minn. 324, 50, Am. St. Rep. 480. Plaintiff contends that 
new shares were issued defendants, but merely new certificates. 
But corporate stock, when paid for, ‘‘issued’’ regardless the execu- 
tion and delivery the certificate, which merely evidence the stock- 
holder’s interest. Pacific National Bank Eaton, 141 227, 
Ct. 984, Ed. 702. Two the defendants had been stockholders 
the bank, but their shares, evidenced outstanding certificates, were, 
according stipulation, cancelled and the common capital stock was 
reduced from $100,000 $50,000. When, therefore, the new stock 
issued new stockholders for cash paid, think this stock represented 
The stock held the defendants when the bank 
closed November 19, 1936, must have been issued some time. 
was not issued May 31, 1935, may well inquire when was issued. 
All the old shares representing $100,000 the capital stock the bank 
were surrendered and cancelled March 26, 1935. Following this trans- 
action the bank reorganized. After the surrender and cancellation 
their stock with the approval the Comptroller, none these defend- 
ants owned any share stock the bank. far appears from the 
stipulated facts, they were under obligation become new stock- 
holders, but May 31, 1935, the bank sold each defendants for 
eash, its full par value, the shares which are the subject this litiga- 
tion. Two the defendants had not been stockholders prior that 
date. The original capital the bank had been entirely depleted and 
wiped out and new capital stock was paid in, whereupon the shares 
held the defendants duly issued. this occurred subsequent 
June 16, 1933, are the view that the defendants were not liable 
for the stock assessments sought enforced these actions. All 
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their stock was paid for full after that date and was issued after that 
date. 

construction the Comptroller the Currency 
invoked plaintiff. This argument based upon the fact that 
deputy comptroller, April 21, 1936, ruled that the stock reor- 
ganized bank was not stock ‘‘issued’’ after June 16, 1933, within the 
meaning this act. But the statute clear and unambiguous. 
such there occasion resort rules which might 
aid ascertaining its meaning. Walker United States, Cir., 
103; Helvering Northwestern Nat. Bank Trust Co., Cir., 
Ct. Ed. 322; Louisville Co. United States, 282 
740, Ct. 297, Ed. 672. Neither are warranted 
referring the legislative history construction. Walker United 
States, supra. The statute being clear, legislative exposition its 
meaning without Committee reports, congressional debates, 
and other records may not considered where the words the statute 
are unambiguous and their meaning clear. United Electric Coal Com- 
Elev. Co., 287 77, Ct. 42, Ed. 175. 

The judgments appealed from are therefore affirmed. 


INVESTMENT BANKERS ENTITLED 
PROFITS TRANSACTION 
SECURITIES 


Metcalf Leedy, Wheeler Company, Supreme Court Florida, 191 
So. Rep. 690 


The plaintiff, being the owner county road bonds, was desirous 
exchanging them for whiskey warehouse receipts. Salesmen for 
the defendant investment company exchanged whiskey receipts with 
the defendant for his bonds. Later the investment company sold the 
bonds profit $10,730. appeared that the investment com- 
pany never bought sold securities for customer’s account but 
always carried all transactions principals. was held that 
the facts indicated agency fiduciary relationship between the 
parties and that the plaintiff was not entitled recover. 


Suit Metcalf against Leedy, Wheeler Company, and 
others for accounting profits. From decree dismissing the bill, 
plaintiff appeals. 

Marks, Marks, Holt, Gray Yates, Jacksonville, for appellant. 
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Maguire Voorhis, Fishback and Wells, all Orlando, 
for appellees. 


PER CURIAM—This appeal taken from final decree the 
the Ninth Judicial Circuit, dismissing bill complaint 
filed Metcalf against Appellees. 

Mr. Metcalf years age, and now engaged operating 
orange grove near Orlando. had, before Prohibition, been engaged 
the whiskey business; and now owns considerable bonds and other 
investment property. 

Monroe Alleman Secretary-Treasurer and Paul McKee 
salesman Appellee corporation, and all are engaged business 
investment bankers Orlando. They had, previous the transaction 
question, made several trades bonds with Metcalf, and were 
associated with him the management office building Orlando. 

Being the owner $35,000 par value Union County road bonds, 
then default, became interested trading the bonds for 
whiskey certificates. Paul McKee, being accustomed transacting 
Leedy, Wheeler Co.’s business with Metcalf, made negotiations with 
him and finally consummated trade whereby Metcalf was given ware- 
house receipts representing 400 barrels Cummins Distillery Corpora- 
tion whiskey return for his Union County bonds. The whiskey cer- 
tificates were purchased Appellees for $13,069.41. The trade was 
consummated about December 1935, and few weeks later Leedy, 
Wheeler Co., sold the bonds for $23,800, thereby realizing gross 
profit $10,730. Metcalf apparently did not find out about the amount 
profit made Appellees until two years later, which time filed 
bill complaint alleging, inter alia, that the profit was excessive; 
that McKee and Leedy, Wheeler Co. were trading for him distin- 
guished from trading with him; that confidential fiduciary relation- 
ship existed between them, and therefore was their duty have told 
him all the details their transactions, which Leedy, Wheeler Co. 
acquired the certificates before made the trade; that Leedy, Wheeler 
Co. had violated the Code Fair Competition for Invest- 
ment Bankers, and had not complied with the rules the Securities 
and Exchange Commission; and prays for accounting all profits 
made Appellees improperly and Appellant’s expense. 

Testimony was taken before Special Master, and June 24, 1938, 
the Chancellor entered final decree finding the equities with 
Appellees and dismissing the bill complaint with costs Appellant. 
From this final decree, appeal was taken, Appellant assigning errors 
the finding the equities with Appellees, and rendering final 
decrees dismissing the bill; the exclusion from evidence parts 
Article the Amendment the Code Fair Competition for Invest- 
ment Bankers, promulgated the A.; and the sustaining 
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the objections Appellees and striking from evidence several papers 
offered Appellant’s exhibits. 

‘‘fiduciary relation’’ exists when confidence reposed one 
side and there resulting superiority and influence the other, and 
the relation and duties involved need not legal, but may 
moral, social, domestic, merely personal. general, the relationship 
one which wrong arise the same remedy exists behalf 
the injured party would exist against trustee the cestui 
que trust. Quinn Phipps, Fla. 805, 113 So. 419, 420, 
1173; State rel. Harris 108 Fla. 390, 146 So. 562, 147 So. 
240, 242, 846; Dick Albers, 243 231, 683, 685, Am. 
St. Rep. 369; Central National Bank Connecticut Mutual Life In- 
surance Co., 104 54, 68, Ed. 693; Hensan Cooksey, 237 
Ill. 620, 1107, 1109, 127 Am. St. Rep. 345; Beach Wilton, 
244 413, 492, 495 (quoting Pom. Eq. Jur., 3rd Ed. sec. 
409, Ann. Cas. 1057. 

The record does not show that there was any confidential fiduciary 
relations between the parties other than confidence honesty and 
general responsibility. This transaction was conducted the same 
manner that numerous others between the same parties had been con- 
ducted, and Appellant was not justified his alleged belief agency, 
trustee relationship, fiduciary and confidential relationship be- 
tween the parties. There was mention commission either 
party, nor did Metcalf offer pay one. The record also shows that 
Leedy, Wheeler Co. never bought, sold, traded bonds other se- 
curities for customer’s account, but always carried all transactions 
with themselves principals. Leedy, Wheeler Co. assumed the risk 
the bonds and should not precluded from reaping the profits there- 
from. 

The provisions the Code Fair Competition for Invest- 
ment Bankers has application this case, and the refusal consider 
sections 1-4 Article that Code not error. 

There appears error sustaining the objections Appellees and 
striking from the evidence, upon motion Appellees, the certified 
copies rules MA1 MA12 the Securities and Exchange Commis- 
sion. 

All the equities being with the Appellees, fraud appearing and 
error having been committed, the final decree the Chancellor be- 
low dismissing the bill complaint hereby affirmed. 

Affirmed. 

Petition for Rehearing 


PER CURIAM.—In his petition for rehearing appellant urges that 
the Court has misconceived the facts set out the record, and that the 
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equitable principles laid down Peacock Hotel, Inc., Shipman, 103 
Fla. 633 So. 44, and Halstead Florence Citrus Growers’ Associa- 
tion, 104 Fla. 21, So. 132 are controlling. 

Leedy, Wheeler Co., through its officers and salesman, true, 
had had several business transactions with appellant Metcalf enough 
that each respected and trusted the other; but such transactions had 
way put the parties such position have either them 
assume that there was such confidential relationship between them that 
did not have follow the rules good business. 


The rule laid down the Peacock case, supra, protect innocent 
persons from being duped and misled the skill, cleverness, and 
artifices those who are adept the matter deceiving their fellow 
men. Quoting from Mr. Justice Root, the Supreme Court Wash- 
ington, Stone Moody, Wash. 680, 617, 619, 346, 
A., 799, this being part the language adopted Mr. 
Justice Davis, speaking for this Court the Peacock case [103 Fla. 
138 So. 46]: 


not the function courts make contracts for parties, 
relieve them from the effects bad bargains. But where the sim- 
plicity and credulity people are taken advantage the shrewd- 
ness, overreaching and misrepresentation those with whom they are 
dealing, and they are thereby induced unwittingly something the 
effect which they not intend, foresee, comprehend, and which, 
permitted culminate, would shocking equity and good con- 
science, think court equity may with propriety interpose.’’ 


Mr. Metealf was able business man. There nothing the rec- 
ord show that was not possession all his mental faculties— 
indeed, clear that had keen foresight and strong 
analytical mind relation his business transactions. was not 
possessed those faculties aptly termed Mr. Justice Root 
and credulity.’’ 

find ‘‘shrewdness, overreaching and misrepresentation’’ 
the part Leedy, Wheeler Co., the other appellees such 
would bring this case within the rule laid down the Peacock case. 

The Halstead case, supra, citing and quoting from the Peacock case, 
involves contract between attorney and his client. The rules ap- 
plicable such relationship are not controlling where one dealing 
with another, distinguished from dealing for another. 

Neither these cases being controlling, and finding nothing the 
record show that the parties were dealing other than arm’s length, 
petition for rehearing denied. 

Denied. 
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SAVINGS BANK TRUST 


Bearinger’s Estate, Supreme Court Pennsylvania, Atl. Rep. 
(2d) 342 


savings bank depositor changed his account account 
his name trust for his sister-in-law. gave her the pass book for 
the purpose making deposit and she retained until his death. 
Prior his death, had friend write letter his sister-in-law 
which stated ‘‘I want’’ the account divided equally between 
the sister-in-law and his sister. was held that there was revocable 
trust favor the sister which was revoked the letter and that 
the two women were entitled share equally the deposit. 


Proceeding the matter the estate Jacob Bearinger, deceased. 
From decree the Orphans’ Court dismissing exceptions decree 
distribution entered the auditing judge, Annie Bearinger 


appeals. 
Affirmed. 


PER CURIAM—Jacob Bearinger March 1916, with his own 
funds, opened savings account his name the Dollars Savings Bank 
Pittsburgh and thereafter continued make deposits his moneys 
until March 1932, which time there was his credit 
the account the sum $10,078.30. this latter date, Bearinger 
changed the account read ‘‘Jake Bearinger, trust for Annie 
Bearinger,’’ his sister-in-law; then turned the passbook over her and 
she retained custody until Bearinger’s death June 20, 1937. 
May 22, 1937, while ill bed, Bearinger sent for neighbor, one 
Burnett Abraham, and informed him that ‘‘he wanted fix 
about some money that had the bank,’’ and that desired take 
his sister, Elizabeth Henderhen. also told Abraham that 
wanted his debts paid from the fund the bank and why and how 
desired the balance divided. Pursuant this conversation, Abraham 
drafted the following letter Annie Bearinger: 

that you pay funeral expence and Just debts, out our Joint Bank 
account. the balance said account want devided eaqually between 
sister Elizabeth Henrehen, and your self. all other personal effects 


This letter was signed Bearinger and then given Abraham, 
who retained the same until after the death Bearinger, when was 
delivered Annie Bearinger, and copy given Elizabeth Hender- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) 
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hen. The letter thus prepared and delivered Abraham speaks 
Joint Bank account.’’ Bearinger did not use that designation, but 
Abraham supposed from his conversation with Bearinger that was 
joint account. Upon the delivery the letter, controversy arose 
this money, and stipulation was entered into whereby was agreed 
the parties interest that the money would turned over the 
executor the estate Bearinger and that the question ownership 
the balance the fund remaining after the payment certain debts 
and administrative expenses would submitted the Orphans’ Court 
for determination the audit the estate. The Auditing Judge decreed 
distribution one-half such balance Annie Bearinger and the 
other one-half Elizabeth Henderhen. After argument, the court 
entered its final decree dismissing the exceptions Annie Bear- 
inger and affirming the decree the Auditing Judge. this 
appeal. 


The mere act person depositing his funds his own name 
trust for another does not establish irrevocable trust, but rather 
711, Ann. Cas. 900. ‘‘A tentative trust savings deposit 
bank can revoked the depositor any time during his lifetime, 
manifestation his intention revoke the trust. particular 


formalities are necessary manifest such intention.’’ Restatement 
the Law Trusts, Section 58, page 183, comment careful 
examination the testimony adduced the instant case before the 
Auditing Judge clearly convinces that the sole intent Bearinger 
changing his account 1932 was merely create revocable 
tentative trust for Annie Bearinger, the appellant, and that exer- 
his reserved power revocation his letter 1937. 
cient evidence was produced substantiate the contention appellant 
that there was intention the part Bearinger create irrevo- 
cable trust. There was, however, testimony offered that Bearinger 
changed his account his own name trust and turned over the pass- 
book appellant. Nevertheless, the mere fact that account 
savings bank changed the name the depositor ‘‘in trust’’ for 
another not sufficient show intention create irrevocable 
trust. Scanlon’s Estate, 313 Pa. 424, 169 Nor does the delivery 
the passbook, under such circumstances, itself make the trust 
irrevocable one. There must delivery, coupled with words gift 
declaration that the depositor thereby giving the cestui que 
trust the money the the depositor. Halligan’s Estate, 
30, 143 676; Matthews Brooklyn Savings Bank, 208 
508, 102 520. words were used nor was any inten- 
tion shown that Bearinger intended transfer the ownership the 
fund dominion over appellant. the contrary, she admitted 
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that Bearinger after 1932 gave her money deposit the account and 
that she kept the book for that purpose, that retained control over 
the account and made withdrawals therefrom. Thus the trust remained 
tentative and revocable, and Bearinger was, therefore, within his legal 
right exercising his power revocation his letter May 22, 1937. 

Neither there any merit the contention appellant that the 
words ‘‘desire’’ and ‘‘want’’ used the letter 1937 were merely 
precatory. While generally such words are considered, yet when, 
here, obviously appears their use was expressive the intent the 
testator, they are mandatory. Croft Chelten Trust Co., 272 Pa. 514, 
116 479. 

The learned court below, therefore, properly awarded one-half 
the fund Elizabeth Henderhen and one-half appellant. 
Decree affirmed, the cost appellant. 


PAYMENTS FROM PRINCIPAL TRUST FUND 


Marburg Safe Deposit Trust Co. Baltimore City, Court 
Appeals Maryland, Atl. Rep. (2d) 222 


$50,000 trust fund was created for the benefit the trustor’s 
sister. The trust deed provided that the income should paid 
the sister during her life and that, upon her death, the principal 
should paid such persons she should appoint will. 
authorized the trustee, trust company, make such payments from 
the principal from time time ‘‘as may, its discretion, deem 
beneficial appeared that apart from this trust she had 
annual income from other sources $31,000 which she used 
largely charitable work. the age seventy-seven, she applied 
the court, after the trust company had refused her request, for 
order directing the trust company pay the principal her 
that she might invest life insurance annuity and use the in- 
come from such annuity further charitable work, ‘‘her only in- 
terest and pleasure was held that the trust company was 
right refusing her request and her petition was dismissed. 


SLOAN, J.—Albert Marburg, now deceased, November 1920, 
executed deed trust the Safe Deposit and Trust Company 
Baltimore, for the benefit many relatives himself and his wife, 
amongst them one for his sister, Miss Emma Marburg, which provided 


for her follows: 


Edition) §530. 


similar decisions see Banking Law Journal Digest (Fifth 
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sister, Emma Marburg survives me, hold the sum fifty 
thousand dollars ($50,000.00) trust pay the net income therefrom 
her during her life, with power the said Trustee pay her from 
time time such portion portions the principal may, its 
discretion, deem beneficial and upon her death pay over, trans- 
fer and deliver the said fund, such portion thereof, may not 
have paid her, such persons for such objects she may appoint 
her last will and testament; and should she, fail appoint, then 
said fund, such portion thereof may not have been paid her, 
shall form part the residue the trust estate and disposed 
herein below provided.’’ 


Miss Marburg had made several demands the trustee for the pay- 
ment the principal, all which were refused, whereupon, 
when she was seventy-seven years age, she filed bill complaint 
against the trustee, wherein she stated that her personal needs and com- 
fort had always been amply provided for, and she ‘‘. engaged such 
activities were fitting person her station life; that she has 
had and does derive her pleasure and chief occupation the assistance 
persons, who the opinion petitioner are deserving and that 
her expenditures have been mainly for this purpose; that pe- 
titioner has invested her funds Life Insurance Annuities large 
standard Companies, the income from which while sufficient and ade- 
quate for her personal needs not sufficient enable her carry 
work which she interested, and which affords her her only interest 
and pleasure life;’’ that what she wants invest the prin- 
cipal the said trust fund another life insurance annuity 
which would guarantee her additional income, and benefit her 
during her lifetime, rather than limit her the disposition same 
her last will and and prays decree directing the trustee 
pay over the petitioner the principal the trust fund. 

The defendant, trustee, both answered and demurred, but the case 
was heard and decided its merits, that there need discuss 
the sufficiency the bill complaint. From decree dismissing the 
bill, the petitioner appeals. 

Miss Marburg, out her own means bought life insurance annuities 
which yield $24,000 year. addition this she the beneficiary 
three trusts, including the one here involved, which give her in- 
come $7,000 year. The one with which are concerned brings 
the present about $1,900 year. conceded that all her 
personal requirements are gratified. But Miss Marburg very gen- 
erous; she gives eight persons fifty dollars month each, and indulges 
many other benefactions, such furnishing dental and medical serv- 
ices for elderly, needy people. Her only reason for demanding the prin- 
cipal that she wishes increase her immediate income extend 
the range her benefactions. The trustee has not yielded the peti- 
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tioner’s the reason that not its conception her 
brother’s, the donor’s, intention. had wanted her have money 
merely spend, could maybe would have given her directly. 
Instead gave the fund trustee with power ‘‘. pay her from 
time time such portion portions the principal may its 
discretion, deem beneficial The donor named trustee one 
whose discretion the power should exercised, and did not name 
this any other court advise the trustee direct its course. Unless 
there has been clear abuse power neglect duty the trustee, 
subversion the will the donor, violation the trust, courts 
should not and will not interfere, and thus substitute their will for that 
the donor the trustee. Baer Kahn, 131 Md. 17, 26, 101 596, 
and cases there cited; Stein Safe Deposit Trust Co., 127 Md. 206, 
217, 349; Bogert Trusts and Trustees, 560; Bogert 
Trusts and Trustees, 2344, 811; 1373. 

not find this record anything that would justify court’s 
interference, such there was Pole Pietsch, Md. 570, where the 
rule was stated here, but was held that the trustees had grossly 
neglected perform the duty imposed them testator; even 
though the power was discretionary. But the facts that case are 
dissimilar those this record, give the conclusion there value 
precedent here. 

The result may disappointment the petitioner, but her brother 
left the way open for her she wished with the corpus through 
the power appointment, and she fails exercise it, will 
some worthy charity anyhow. 
Decree affirmed with costs. 


NEGOTIABILITY TRADE ACCEPTANCE 


State Trading Corporation Rosen, Supreme Court Errors 
Connecticut, Atl. Rep. (2d) 289 


The negotiability trade acceptance, which the time 
maturity stated, not destroyed the following provision: 

obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with the 
original terms 

The Negotiable Instruments Law, Conn. Gen. 4320, 
specifically provides that instrument unconditional (and there- 
fore negotiable) although ‘‘coupled with statement the 


similar decisions see Banking Law Journal Digest (Fifth 
Bdition) §1549. 
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transaction which gives rise the instrument.’’ Similar clauses 
have been held render trade acceptance non-negotiable Cali- 
fornia, Iowa and Texas. 


Action upon trade the State Trading Corporation 
against Harry Rosen, brought the Court Common Pleas and 
tried the court. From judgment for the plaintiff, defendant appeals. 

error. 

William Gitlitz, Milford, and Herman Levine, New Haven, for 
appellant. 

Maxwell Goldstein, New Haven, for appellee. 


AVERY, J.—This action was brought the indorsee trade 
acceptance against the maker. The facts were stipulated between the 
parties, and was agreed that the instrument was negotiable the 
plaintiff was regarded bona fide holder for value and entitled 
recover. the instrument was not negotiable, judgment should 
entered favor the defendant. The instrument was the follow- 
ing form: 


Acceptance 
Apl. 11, 1938. 
Carroll Cut Rate (H. Rosen) Milford, Conn. 
July 16, 1938 Pay the order Fotolabs, Inc. One hundred 
ninety-Eight 72/100 Dollars (198.72/100) 


Accepted Milford, Conn., Apl. 11, 1938 

The Milford Trust Co. 

Milford State Conn. Footlabs, Inc. 

Treas. 

“The obligation the acceptor hereof arises out the purchase 

goods from the drawer, maturity being conformity with the original 

terms purchase.” 

The issue between the parties this case whether the instrument 
rendered non-negotiable the statement appearing upon the bottom 
that ‘‘The obligation the acceptor hereof arises out the purchase 
goods from the drawer, maturity being conformity with the original 
terms purchase.’’ 

The essentials negotiability, under the Uniform Negotiable In- 
struments Law, are set forth General Statutes, 4318, instru- 
ment negotiable must conform the following requirements: (1) 
must writing and signed the maker drawer; (2) must 
money; (3) must payable demand, fixed determinable 
future time; (4) must payable order bearer; and (5) where 
the instrument addressed drawee, must named otherwise 
indicated therein with reasonable certainty’’; and General Statutes, 
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4320, recites, unqualified order promise pay uncondi- 
tional, within the meaning this chapter, though coupled with (1) 
indication particular fund out which reimbursement 
made, particular account debited with the amount, (2) 
statement ofi the transaction which gives rise the instrument; but 
order promise pay out particular fund not 
the contention the plaintiff that the language quoted constitutes 
more than statement the transaction which gave rise the 
instrument. The defendant, the other hand, contends that the lan- 
guage quoted constitutes limitation upon the due date, making 
necessary refer extrinsic contract order determine the 
time payment. noted, passing, that the statement appears 
upon the face the instrument fine print the lower right-hand 
beneath the signature the maker, the size the type being 
much smaller than that employed the body the instrument. 

cardinal principle the interpretation uniform laws that 
the courts the different jurisdictions should follow the rule uni- 
formity make their decisions harmonize. the present case, 
impossible follow this principle, the authorities upon the 
question involved are not harmony. Heller Cuddy, 172 Minn. 
126, 214 924, 925, trade acceptance containing identical lan- 
guage with the one suit was held negotiable instrument. the 
other hand, Westlake Mercantile Finance Corp. Merritt, 204 Cal. 
673, 269 620, 811, the same language was held render 
trade acceptance non-negotiable. Lane Co. Crum, Tex. Com. 
App., 291 1084, the Texas Commission Appeals held that the 
language question instrument with stated maturities rendered 
non-negotiable. Lane Co. Crum, supra, was followed First Na- 
tional Bank Power Equipment Co., 211 Iowa 153, 233 103, 104. 
The decision Heller Cuddy, supra, approved Brannon, Nego- 
tiable Instruments Law (6th Ed.) 158. The cases referred and many 
others are discussed the following notes: 815; Min- 
nesota, Law Review, 68; Yale Law Journal, 382; Texas Law Re- 
view, 179; Michigan Law Review, 627. 

reference clause separate and from the rest the 
There nothing show that was intended qualify the 
promise pay rather than explain merely the occasion the cir- 
cumstances its execution. Its detachment, both physically and gram- 
matically, from the essential parts the note, would seem, however, 
invite, more rational, the conjecture that was merely explana- 
tion the note whole—a memorandum identify connecting 
its execution with existing agreement ‘as per,’ that is, accordance 
with, pursuant to, which was made.’’ Strand Amusement Co. 
Fox, 205 Ala. 183, 185, So. 334, 1121. the instant 
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the time payment was stated the instrument, and considering 
that fact and the position the clause question upon the face 
the instrument, the language construed statement the 
transaction which gave rise the instrument and not reference 
extrinsic contract affecting the time payment. though the 
clause read ‘‘the maturity stated conformity with the original 
terms purchase.’’ The instrument was accordingly negotiable. 

There error. 

this opinion the other Judges concurred. 


INTEREST DORMANT SAVINGS ACCOUNT 


Vennard Albany Savings Bank, New York Supreme Court, Appellate 
Divison, Supp. (2d) 503 


deposit was made the Albany Savings Bank 1885. 
that time New York statute (L. 1840, ch. 199) provided that the 
trustees the Albany Savings Bank might ‘‘change alter the 
conditions which they have received deposits’’ upon publishing 
required notice. 1897 the trustees passed by-law providing that 
interest would paid accounts which deposit with- 
drawal had been made for twenty successive years. The account was 
totally inactive from 1890 but the bank continued credit interest 
until 1927. 1937 the funds the account were turned over 
the State Comptroller. later paid the money the plaintiff, 
niece and next kin the depositor and she brought this action 
recover interest from 1927 1937. was held that she was bound 
the by-law and could not recover. 


Appeal from Special Term, Albany County. 

Action Catherine Vennard, administratrix the goods, chattels 
and credits Patrick Gormley, deceased, against the Albany Savings 
Bank, recover dividends dormant deposit. From judgment for 
plaintiff entered the Albany County Clerk’s office, April 25, 1939, and 
from order denying its motion for new trial, defendant appeals. 

Judgment reversed the law and complaint dismissed. 

Cooper, Erving Savage, Albany, for defendant-appellant. 

Borden Mills, Albany, for plaintiff-respondent. 


SCHENCK, J.—This appeal from judgment favor the 
plaintiff allowing her recover dividends dormant deposit the 
Albany Savings Bank for the ten year period, 1927 1937. The plain- 


similar decisions see Banking Law Journal Digest (Fifth 
Edition) §745. 
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tiff already had received the corpus the deposit plus dividends from 
the time which the account was opened, 1885, 1927. Since 1927 
bank did not credit dividends although retained control 
the funds the account. 1937, turned over the Comptroller 
the State New York all the funds the account, including 
dividends credited 1927. The Comptroller turn paid the same 
this plaintiff, the alleged niece and administratrix the original 
depositor. 

This appeal based both upon fact and law. The appellant contends 
that the verdict the jury was against the weight evidence when 
answered the affirmative the question whether not this plain- 
tiff’s uncle and intestate was the actual depositor, and also that the Trial 
Justice erred not dismissing the complaint the theory that the 
defendant was not under legal compulsion credit dividends after 
1927. 

The first point, that the question fact, can readily disposed 
of. While there was considerable discrepancy several phases the 
plaintiff’s case, there nevertheless was sufficient evidence sustain the 
findings the jury. true that, upon the face the evidence 
offered, the depositor appeared have been Canadian whereas the 
claimant’s uncle was concededly native Ireland. Inasmuch, how- 
ever, there town Canada bearing the name the place stated 
the so-called Canadian being the place his birth and there 
town Ireland having very similar name the alleged Canadian 
town, there ample indication that there may have been mistake. 
any event there sufficient justification sustain the jury’s verdict 
holding that this plaintiff actually the niece the nineteenth century 
depositor. 

Upon the question law involved, however, difficult conclusion 
must reached. believe the Trial Court should have held, 
matter law, that the defendant bank was within its rights not 
dividends the account after 1927. 


The account question was opened 1885. that time the 
deposits made the defendant bank were subject the bank charter, 
Chapter 100 the Laws 1820 and Chapter 199 the Laws 1840. 
The latter contained the following provision: 

Whenever the trustees managers the Albany Savings 
Bank shall deem expedient necessary change alter the condi- 
tion which they have received deposits, they shall publish notice 
the depositors newspaper printed the City Albany during 
four weeks preceding such change 

Subsequently, 1897, the trustees the bank passed by-law which 
provided that interest dividends should declared paid 
any which entry deposit withdrawal shall have been 
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made for period twenty successive years. The account became 
totally inactive after May 19, 1890, but dividends were credited thereto 
until July, 1927. 

There being question but that the bank complied with the charter 
provisions 1840 when the by-laws were changed altered 1897, 
there seems basis upon which the present claim can substan- 
tiated. The depositor 1885 agreed abide the charter regulations 
the bank that had then been effect since 1840. agreed, accord- 
ingly, pursuant the aforesaid Section Chapter 199 the Laws 
1840, that the conditions governing deposits could altered and 
that certain prescribed publication the notice any alterations 
the said conditions would considered actual notice him. The 
notice was, therefore, properly given 1897 when the conditions gov- 
erning payment dividends twenty year dormant accounts were 
changed the new by-law. was, accordingly, bound this regula- 
tion and when elected allow his account remain dormant for 
more than twenty years after 1897, forfeited his rights further 
dividends. was merely the good fortune this plaintiff that divi- 
dends were paid until 1927 and not terminated 1917, might well 
have been under the bank’s charter and the by-laws pursuant thereto. 

There was infringement constitutional rights the procedure 
adopted the bank. The legislature the 1840 law gave the bank 
the right change conditions governing deposits. This, and nothing 
more, was that was actually done. The alteration change was 
not unreasonable. not impressed with the contention that this 
change ‘‘without notice debtor-creditor relation- 
ship. This merely the performance act pursuant the very 
terms agreed upon between the parties when the debtor-creditor rela- 
tionship was entered upon. 

The judgment the Trial Court reversed upon the law, and the 
dismissed with costs. 

Judgment reversed, the law, with costs, and complaint dismissed, 
with costs. All 


